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CURRENT EVENTS. 





Our Inpex NumsBer.—Our next number 
(index) will be the last number of this vol- 
ume, This number will bear date December 
28, 1888, but as its preparation requires 
much more time and labor than an ordinary 
number, it will not probably be issued on that 
day, but a few days thereafter. If, there- 
fore, any of our subscribers observe that the 
last number is not received on the accustomed 
day, let them not mourn as those who have 
no hope, for it will assuredly be soon forth- 
coming. 





Curistuas Comes But Once a YEAR — 
more’s the pity—is undoubtedly the comment, 
express or implied, of all the youths of 
Christendom, and of many children of a 
larger growth. We, although in the ‘‘sere 
and yellow leaf,’’ are in full sympathy with 
our juniors, and have tender recollecticns of 
alas! too many by-gone festivals. 

As before the issuance of another number 
of this Journar will occur this great anni- 
versary which binds together all Christians of 
all lands, tongues, kindred and people, we 
take this occasion to tender to all our sub- 
scribers, and especially to their olive 
branches, the compliments of the season, 
wishing them each and all a ‘‘Merry Christ- 
mas,’’ and many happy returns of the day. 





Tue BirmincHam Horror Lyncno Law.— 
We presume that all of our readers have seen 
in the newspapers full accounts of the de- 
plorable occurrences which have recently 
taken place at Birmingham, Ala. We do not 
propose to recite the melancholy details of 
this tragedy, but for our present purpose it 
is sufficient to say that an atrocious crime 
was committed, that the culprit was in the 
custody of the officers of the law, that an at- 
tempt was made by citizens to rescue him for 
purposes of immediate vengeance, and that a 
conflict ensued in which a number of lives 
were lost. 
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We think the occasion suitable to renew. 
our protest, not only against the ‘‘wild just- 
ice of revenge,’’ which is dignified by the 
title of ‘‘lynch law,’’ but also against the in- 
excusable delay and inefficiency in the ad- 
ministration of criminal law, which, in the 
opinion of many people, palliate, and even 
justify such contempt of social order and the 
majesty of the law. 

When resistance to the law is inaugurated 
no one can foretell its extent or duration, 
what will be the consequences, nor who will 
be the sufferers. It is clearly the duty of 
legislatures to provide for the severe and 
condign punishment of those who attempt to 
take the law into their own hands, and not 
less imperative is the duty to withdraw the 
temptation to commit this offense by punish- 
ing promptly, certainly and severely, crimes 
which are likely to provoke popular venge- 
ance. To the shame of the administra- 
tion of criminal law in many of our States, it 
must be said that neither one nor the other 
of these things is effectually accomplished. 
Rarely, indeed, are the instigators of a riot, 
in which human life is lost, brought to de- 
served punishment, and equally rare are the 
cases in which atrocious criminals are brought 
to justice, except after long delays and in- 
numerable opportunities of escaping deserved 
retribution by reason of the casualties inci- 
dent to those delays. In a large majority of 
such cases the delays acquit, and justice is 
put to open shame. 


While this state of things continues no 
sane man can wonder that, when horrible 
crimes shock the sensibilities of whole com- 
munities and rouse them to frenzy, the law- 
less and the thoughtless do not hesitate, in 
defiance of the constituted authorities, to 
wreak vengeance upon the wretches who, in 
popular estimation, have forfeited their lives 
by the commission of those crimes. In such 
cases legislators and courts must needs per- 
ceive a divided duty. Justice to the accused 
imperatively requires that he shall have a 
fair trial and every reasonable facility for 
establishing his innocence. On the other 
hand, it is no less essential to the dignity of 
the law and the security and good order of 
the community that crime should be pun- 
ished, and especially that atrocious crimes 
should be promptly, as well as certainly and 
severely punished. 
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It is but too evident to all who read our 
criminal codes and our reports of criminal 
trials that, in most of the States, the adminis- 
tration of the law is far too lax, that justice 
leans far too much to mercy’s side, and that 
too many and too long delays are permitted 
to intervene between the arrest of the de- 
fendant and the final decision of the case. 
One, two, three, even four years, are often 
allowed to elapse before the final trial. 

We deprecate and protest against both 
these evils, but we think that the delays of 
justice, reprehensible as they are, do not in 
the slightest degree palliate or excuse the 
contempt of law and order which prompt 
men to the commission of deeds of violence 
and actual murder. The delay of justice is 
certainly a weakness, but is entitled to char- 
itable consideration, as it is often prompted 
by motives of humanity. 








NOTES OF RECENT DECISIONS. 





Missourr Lanp TiTLEs—FRENCH AND SPAN- 
18H GRaNTs—Missour1 ComproMIsE—SCHOOLS 
—SrIxTEENTH SecTion.—Within a few days 
past the Supreme Court of the United States 
decided a case which is venerable for its an- 
tiquity, being no less than thirty-five years 
old, and notable as the latest of a series of 
decisions involving the title to land in Mis- 
souri, held or claimed under the govern- 
ments of France and Spain. 

The suit was commenced in 1853. The 
plaintiff, Glasgow, suing on behalf of the 
school board, sought to recover possession of 
a tract of land, now of great value, lying 
within the city of St. Louis, and being part 
of the sixteenth section under the surveys 
authorized by the United States. It was con- 
tended on behalf of the plaintiff that, under 
the act of congress of 1820. known as the 
Missouri Compromise Act, the sixteenth sec- 
tion in each township of public lands was de- 
voted to common schools, and, therefore, 
that he was entitled to recover. 

For the defendants, it was insisted that the 
land in controversy was not, in 1820, public 
land or the property of the United States at 
all; that it was then private property, and 
had been for more than seventeen years. 

It will be remembered that in 1800 Spain 





ceded to France the province of Louisiana, 
which included Missouri; that in 1803 France 
ceded it to the United States, and in both 
treaties the grantee engaged to protect the 
rights of the inhabitants. In fulfillment of 
this duty congress, between 1803 and 1812, 
enacted several statutes and appointed sev- 
eral boards, and in the latter year passed a 
comprehensive act confirming the titles of 
all persons who, on December 20, 1803, held 
possession of land, claiming it under the au- 
thority of either France or Spain. Defend- 
ants claim title under this act, alleging that 
their ancestor, Peter Lindell, in 1827, pur- 
chased the land in controversy from parties 
who held it in 1803, under color of title from 
France or Spain. The supreme court has, in 
several cases,' decided that titles to land con- 
firmed by the act of congress of 1812, were 
valid, and were not abrogated by the Missouri 
compromise of 1820; so that all the defend- 
ants had to do was to show by sufficient evi- 
dence that their title was among those French 
and Spanish titles which were confirmed by 
the act of 1812. This, after many years of 
litigation and several adverse decisions, they 
have succeeded in doing to the satisfaction 
of the court of last resort. 


1 Guitard v. Stoddard, 16 How. 494; Milburn v. Hor- 
tiz, 1 Black (U. 8.), 595. 





Corporation — DissoLution — ConstitTu- 
TIONAL Law—Trust—DIrEeEcToRS—TRUvSTEES. 
—wWe learn from a newspaper paragraph that 
the New York Court of Appeals has recently 
decided a rather novel case, involving the law 
of corporations, and the consequences which 
follow the dissolution of those bodies by ju- 
dicial decree. 

It seems that the attorney-general of the 
State instituted, on behalf of the State, pro- 
ceedings against the Broadway Surface Rail- 
way Company, which resulted in a decree 
dissolving that corporation. 

It appears that the legislature of the State 
transferred some of the assets of the defunct 
corporation to the city, and the question arose 
whether its action in this respect was consti- 
tutional. The newspaper report is not full, 
and does not set forth all the facts. It is in 
the following words: 

‘*The court held that the dissolution of the 
company did not involve the forfeiture of its 
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franchises, but that these survived and passed, 
on the dissolution of the company, to its di- 
rectors, as trustees for the creditors and 
stockholders, until some competent court 
should appoint a receiver, and that the legis- 
lature acted in violation of constitutional 
rights of property in attempting to transfer 
some of the company’s assets to the city. 
The court said that the dissolution of a cor- 
poration has not, naturally, any other effect 
upon its contracts or property rights than the 
death of a natural person has upon his. In 
condemning the legal view set up by the at- 
torney-general, the court expressed itself in 
unmistakable terms. It said: ‘The conten- 
tion that securities representing a large part 
of the world’s wealth are beyond the reach of 
the protection which the constitution gives to 
property, and are subject to the arbitrary 
will of successive legislatures to sanction or 
destroy at their pleasure or discretion, is a 
proposition so repugnant to reason and jus- 
tice, as well as the traditions of the Anglo- 
Saxon race, in respect to the security of 
rights of property, that there is little reason 
to suppose that it will ever receive the sanc- 
tion of the judiciary, and we desire in un- 
qualified terms to express our disapprobation 
of such a doctrine.’ ”’ 

We shall look forward with some curiosity 
to the full report of the case, as we cannot 
very clearly perceive grounds upon which 
the legislature acted, nor why the Court of 
Appeals should have found it necessary to 
decide so very plain a proposition. 








FOREIGN JUDGMENTS. 





. Classes of Foreign Judgments. 

. Judgment in rem. 

. Judgments in personam. 

. Judgments in the Courts of Sister States. 

Judgments in the Federal Courts. 

. Judgments where Court has no Jurisdiction. 

. Attacking Foreign Judgment. 

. Impeaching Record of Foreign Judgment. 

. Denying Authority of Attorney to Appear. 

10. Foreign Judgments Simply Evidence of Debt. 

11. Privileges and Priorities of Foreign Judgments. 

12. Tendency of Decisions to Restrict Foreign 
Judments. 

13. Conclusiveness of Foreign Judgments. 

14. Pendency of Suit in Another State. 


$2 OD 33 OV Go bo 


1. Classes of Forergn Judgments.—Foreign 
judgments are either in rem or in personam.} 


1 Story Confl. L. § 584. See also3 Burge, Com. on 





In order that a judgment may be valid and 
entitled the recognition of foreign tribunals, 
it is indispensable that the court pronounc- 
ing the judgment should have a lawful juris- 
diction over the case, over the subject of the 
action, and over the parties to the action; that 
the court had such jurisdiction must be clearly 
shown;? and if the jurisdiction fails in either 
of these respects the judgment will be a 
nullity, without obligation and not entitled to 
be respected or enforced beyond the juris- 
diction of the court rendering it, whether the 
judgment be in rem or in personam.*® 

But if the judgment of a foreign court 
contravenes the lez loci, it will not be treated 
as conclusive in the courts of the State or 
country whose laws have been disregarded.‘ 

Vattel says that it is the province of every 
sovereignty to admininister justice in all 
places within its own territory and under its 
own jurisdiction, to take cognizance of the 
crimes committed there and by the contro- 


Col. & For. Law, pt. 2, ch. 24, pp. 1014 to 1080; 2 Smith, 
Lead. Cas. (2d ed.) 436, note. Some divide judgments 
into three classes, to-wit: (1) in rem, (2) in personam, 
and (3) mixed, in remand in personam. See Burgun- 
dus, Tract. 3, n. 1, 2, pp. 84-85; 1 Boullenois, obs. 25, 
p. 602. Lord Kames in his work on Equity (see 2 
Kames, Eq. (3d ed.) 365), makes another distinction 
as to foreign judgments, namely: “suits sustaining and 
suits dismissing a claim.’’ He says: “ A foreign suit 
sustaining the claim is not one of those universal titles 
which ought to be made effectual everywhere. It isa 
title that depends on the authority of the court whence 
it issued, and therefore has no coercive authority ez- 
traterritorium.” But this seems to bea refinnement 
of distinctions not warranted by the ancient common 
law and not sanctioned by the modern decisions. See 
Gelston v. Hoyt, 13 Johns. (N. Y.) 561; Gelston v. 
Hoyt, 3 Wheat. 246; The Bennet, 1 Dodson, 175-180; 
Starkie, Ev. pt. 2, § 80. 

2 Smith v. Mutual Life Ins. Co.,14 Allen (Mass.), 
339; Ferguson v. Mahon, 11 Ad. & El. 179-182-183; 1 
Boullenois obs. 25, pp. 618-620. The judgment of a 
competent Spanish court, having jurisdiction of the 
case, made after the cession of Louisiana, but whilst 
the country though ceded was de factoin the pos- 
session of Spain, and subject to Spanish law, has been 
held to be valid, so far as it affects the private rights 
of the parties. Keene v. McDonough, 8 Pet. 308. 

3 Rose v. Himely, 4 Cr. (U. 8.) 269-270; Andrews v. 
Herriot, 4 Cow. (N. Y.) 524n; Shumway v. Stillman, 
6 Wend. (N. Y.) 447; Noyes v. Butler, 6 Barb. (N. Y.) 
613; Middlesex Bank v. Butman, 29 Me. 19; Hall v. 
Williams, 6 Pick. (Mass.) 232; s.c.,17 Am. Dec. 356; 
Woodward v. Tremere, 6 Pick. (Mass.) 354; Bissell v. 
Briggs, 9 Mass. 462; s. c.,6 Am. Dec. 88; Buchanan v. 
Rucker, 9 East, 192; Don v. Lippmann, 5 Clark & Finn. 
1-20-21; Cavan v. Stewart, 1 Stark. 525; Ferguson v. 
Mahon, 11 Ad. & El. 179-182-183, 1 Stark. Ev., pt. 2, p. 
214, § 68; Henry on For. Law, 18 n; Jd. 23-73; Story, 
Confl. L. §§ 539-546-547-586. 

4 Dias v. Morrell, 2 U.S. Law Mag. 431; Loreilhe v. 
Dias, 2 U. 8S. Law Mag. 433. 
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versies that arise within it, and says that, in 
consequence of this right of jurisdiction, the 
decision made by the judge of the place 
within the extent of his authority ought to 
respected, and take effect even in foreign 
countries.’ But this doctrine has not been 
generally accepted.® 

2. Judgments in rem.—Where the matter in 
controversy is immovable property, as land, 
the judgment pronounced in the forum rei 


site is of universal obligation as to all mat- | 


ters or right and title which it professes to 
determine; but a foreign judgment relating 
thereto will be of no obligation.? And the 
same principle applies to all proceedings in 
rem against movable property within the ju- 
risdiction of the court pronouncing the judg- 
ment.’ But the judgment must be bona fide 
and without fraud, for if fraud intervenes it 
will avoid the force and validity of the judg- 
ment, however well founded the jurisdiction.?® 


5 Vattel, B. 2 ch. 7, §§ 84-85. 

6 See Story Confl. L., § 586. 

7See Cammell v. Sewell, 5 H. & N. 728; Rafad v. 
Verelst,2 Wm. Black. 1058; Story, Confl. L. §§ 362, 
note 3, 532-545-551-591; 1 Boullenois, obs. 25, pp. 618- 
619-623; 1 Hertii Opera, de Collis, § 4, n. 73, pp. 153- 
=, J. Voet, ad. Pand, Tom. 1 lib. 42, tit. 1, n. 41, p. 


8 French v. Hall, 9 N. H. 137; s. c., 82 Am. Dec. 3841; 
Croudson vy. Loenard, 4 Cr. (U. 8S.) 434; Gelston v. 
Hoyt, 3 Wheat. (U.S.) 246; Williams v. Armroyd,7 Cr. 
(U. S.) 423; Rose v. Himely, 4 Cr. (U.S.) 241; Hudson 
v. Guestier, 4 Cr. (U. 8.) 298; The Mary, 9 Cr. (U.S.) 
126-142-146; Bradstreet v. Neptune Ins. Co., 38 Sum- 
ner C. C. 600; s.c.,2 Law. Rep. 262-264-265; Peters 
v. The Warren Ins. Co., Sumner C. C. 389; s.c.,1 
Law Rep. 222; Magoun v. New England Ins. Co., 1 Story 
C. C. 157; 8. C., 3 Law Rep. 127-130-151; The Mary Anne, 
Ware (U. 8.) 104; Whitney v. Walsh, 1 Cush. ( Mass.) 
29; s.c.,47 Am. Dec. 590; Barrow v. West, 23 Pick. 
(Mass.) 270; Monroe v. Douglas, 4 Sandf. Ch. (N. Y.) 
179; Andrews v. Herriot, 4 Cow. (N. Y.) 520, and n.; 
Grant v. McLachlin, 4 Johns. (N. Y.) 34; Blad v. Bam- 
field, 3 Swanst. 604-605; Cartrege v. Imrie, L. R.4 H. 
L. 414; Harmer v. Bell,7 Moore, P. C. 267; s.c , 22 
Eng. L. & Eq. 62. , 

® Magoun v. The New England Ins. Co.,1 Story C. 
C. 157; 8. c.,3 Law Rep. 127-130-131; Bradstreet v. 
The Neptune Ins. Co.,3 Sumner C. C. 600; 8. c.,2 
Law Rep. 262-264-265; Duchess of Kingston’s Case, 11 
State Trials, 261-262; s.c.,20 Howell, State Trials, 355- 
588 note; Bowles v. Orr, 1 Younge & C. 464; Starkie, 
Ev. pt. 2, §§ 77-79-83; Harg. Law Tracts, 449-479-483. 
It must appear that the proceedings upon which the 
judgment is founded were regular, and that the par- 
ties interested in rem had notice of the proceedings 
and an opportunity to appear and defend their inter- 
ests, either personally or by representative, before the 
judgment was pronounced. Bradstreet v. The Nep- 
tune Ins. Co., 3Sumner, 600; s. c., 2 Law Rep. 263; Ma- 
goun v. New England Ins. Co., 1 Story C.C. 157; 8. c., 
3 Law Rep. 127-130; Monroe v. Douglas, 4 Sandf. Ch. 
(N. Y.) 180; Sawyer v. Maine Fire & Marine Ins. Co., 
12 Mass. 291. 








But fraud practiced in the recovery of a 


judgment cannot be pleaded in an action. 


thereon brought in another State, unless such 
a defense could be made in the courts of the 
State where the judgment was rendered.” 

Proceedings by a creditor against the per- 
sonal property of a debtor in the hands of a 
third person, or against debts due to him by 
such third person, are treated as in some sense 
proceedings in rem, and are regarded as en- 
titled to the same consideration as proceed- 
ings in rem." In such cases, the existence 
of the property seized or the debt garnished 
within the territory constitutes just grounds 
of proceeding to enforce the rights of the 
p'aintiff and discharge his debt, at least so 
far as the property or debt will do so.” If 
the defendant does not appear in the suit, 
the proceedings will be regarded as a pro- 
ceeding in rem and the judgment will bind 
the property or debt, but not be binding 
upon the debtor as a decree in personam 
would be. 

Such judgments are held conclusive, in 


10 Barras v. Bidwell, 3 Woods C.C.5. A bill in 
equity for an injunction against the use in one State of 
a judgment rendered in another State, cannot be main- 
tained on the ground that the judgment was obtained 
by false and fraudulent testimony. Metcalf v. Gilmore, 
59 N. H. 417; s. c., 47 Am. Rep. 217. 

11 See Bissell v. Briggs, 9 Mass. 468; s. c.,6 Am. Dec. 88; 
Ocean Ins. Co. v. Portsmouth Marine Ry. Co.,3 Met. 
(Mass.) 420; Danforth v. Penny, 3 Met. (Mass.) 564; 3 
Burge, Comm. on Col. & For. Law, pt. 2, ch. 24, pp. 
1014-1019. To make any judgment effectual the court 
must possess and exercise the rightful jurisdiction 
over the res,,and also over the person, at least so far as 
the res is concerned, for otherwise it will be disre- 
garded. If the jurisdiction be well founded over the 
res but not over the person, except as to the res, the 
judgment will not be either conclusive or binding upon 
the party i personam, although it may be in rem. 
Story Confl. L. § 5924. Respecting the attachment of 
wages in a foreign State: See Burlington & M. R. R. 
Co. v. Thompson, 31 Kan. 180; s. c.,47 Am. Rep. 497; 
Gilbert v. Black, 1 Leg. Chron. 132; Wilson v. Joseph 
(Ind.), 5 West. Rep. 681; Stevens v. Brown, 20 W. Va. 
450; Mooney v. Union Pac. R. R. Co., 60 Iowa, 346; 
The City of New Bedford, 20 Fed. Rep. 57. 

12 Story, Confl. L. § 549. 

13 See Ewer v. Coffin, 1 Cush. (Mass.) 24; s. c.,48 Am. 
Dec. 581; Rangely v. Webster, 11 N. H. 299; MeVick- 
er v. Beedy, 31 Me. 317; s. c., 50 Am. Dec. 666; Phelps 
v. Holker, 1 Dall. (U. S.) 261; Kilburn v. Woodworth, 
5 Johns. (N. Y.) 87; s.c.,4 Am. Dec. 821; Robinson 
v. Ward,8 Johns. (N. Y.) 86; s.c.,5 Am. Dec. 327; 
Pawling v. Bird’s Exrs.,13 Johns. (N. Y.) 192; Bis- 
sell v. Briggs,9 Mass. 462; s.c.,6 Am. Dec. 88; 3 
Burge Comm. on Col. & For. Law, pt. 2, ch. 24, pp. 
1016-1019. Compare Taylor v. Phelps,1 Harr. & G. 
(Md.) 492; Shumway v. Stillman,6 Wend. (N. Y.) 447; 
Douglas v. Forrest, 4 Bing. 686-702-703; 1 Boullenois, 
obs. 25, pp. 609-610-619 - 620-622-623 - 624-628. 
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England, not only in rem, but also as to all 
the points and facts which are directly or 
incidentally decided; but in the United 
States the rule is not uniform, some of the 
States holding that they are conclusive only 
in rem, and may be controverted as to all 
the incidental grounds and facts on which 
they profess to be founded, while others fol- 
low the English courts.” 

3. Judgments in Personam.—It is said that 
a@ sovereign is not bound jure gentium to 
execute any foreign judgment within his 
dominions, and that if execution of such an 
one is sought in his dominions, he is at liberty 
to examine into the merits of the judgment 
and refuse to give it effect where it appears 
unjust and unfounded.” It is otherwise, 
however, where a foreign judgment is set up 
as a bar to an action.” 

According to the doctrine of the American 
courts, where a judgment rendered by a for- 
eign court in favor of the plaintiff is relied 
upon as a bar, it seems that if the foreign 
tribunal had no jurisdiction of the person of 
the defendant, a judgment there in favor of 
the plaintiff would not merge the original 
cause of action so as to defeat an action in 
another State upon the same cause. But if 
the court had full jurisdiction of the person 
of the defendant, a judgment for the plaintiff 
therein is a bar to a suit upon the original 
cause of action in another State of the Union.” 


14 Blad v. Bamfield, 3 Swanst. 604; Tarleton v. M. & 
S. 20. 

15 See Maley v. Shattuck, 3 Cr. (U. 8.) 488; Gelston 
v. Hoyt, 3 Wheat. (U. S.) 246; Peters v. Warren Ins. 
€o.,3 Sumner C. C. 389; s. c.,1 Law Rep. 281; An- 
drews v. Herriot, 4 Cow. (N. Y.) 522 note; Vanden- 
heuvel v. United Ins. Co., 2 Cain. Cas. (N. Y.) 217; Van- 
denheuvel vy. United Ins. Co.,2 Johns. Cas. (N. Y.) 
451; s. c.,1 Am. Dec. 180; Robinson v. Jones, 8 Mass. 
536; s. c.,5 Am. Dec. 114; 2 Kent Comm. 120-121. - 

162 Kent Com. 119-120; Story, Conf. L., §§ 598-611- 
618; 1 Boullenois, obs. 25, p. 601. 

17 Where a judgment has been pronounced by a com- 
petent court and carried into effect, the matter then 
becomes res judicata, and the losing party has no 
right to institute a new suit elsewhere for the litiga- 
tion of the same question. 2 Kent Com. 119-120; Story, 
Conf. L. § 598. 

18 Middlesex Bank v. Butman, 29 Me. 19; McVicker 
v. Beedy, 31 Me. 314; s. c.,50 Am. Dec. 666; Rangely 
v. Webster, 11 N. H. 299; Whittier v. Wendell, 7 N. H. 
257; Kane v. Cook, 8 Cal. 449; Barnes v. Gibbs, 2 
Vroom (N. J.), 317; Rogers v. Odell, 39 N. H. 457; 
North Bank v. Brown, 50 Me. 214; s.c., 79 Am. Dec. 
609; Baxley v. Linah, 16 Pa. St. 241; s.c.,55 Am. Dee. 
494 


19 See Bank of North America vy. Wheeler, 28 Conn. 
433; s. c.,78 Am. Dec. 683; Cleaves v. Lord, 48 Me. 





The English courts, however, apply the rule 
even to cases where the court had full juris- 
diction over the parties.” 

This distinction has been frequently rec- 
ognized by the courts, and is regarded ‘‘as 
having a just foundation in international 
justice.’’ #2 

But according to the present doctrine in 
England when the plaintiff has recovered a 
judgment in a foreign country upon an orig- 
inal cause of action, he may sue either upon 
the judgment thus obtained or upon the orig- 
inal cause of action, the court there holding 
that such cause of action is not merged in 
the judgment thus obtained.” 

Whether the effect of a foreign judgment 
is a merger of this cause of action so as to 
defeat a recovery in another State upon the 
same cause of action, where the suits were 
commenced simultaneously, will depend upon 
the effect, force, and validity of such judg- 
ment in the State where rendered.” 

There was formerly a disposition among 
American courts to regard ex parte judgments 
obtained on attachment of the debtor’s prop- 
erty, and publication of notice, as not wholly 
void as to the person of the non-appearing 
defendant.“ But the better opinion, and 
the one that prevails in the federal and State 
courts, seems to be that foreign judgment 
where the defendant did not appear and the 


290; Baxley v. Linah, 16 Pa. St. 241; s. c., 55 Am. Dec. 
494; Child v. The Eureka Powder Works, 45 N. H. 547; 
North Bank v. Brown, 50 Me. 214; s. c., 69 Am. Dec. 
609; Bank of United States v. Merchants’ Bank,7 Gill 
(Md.), 415; Curtiss v. Beardsley, 15 Conn. 523; Mc- 
Gilvray v. Avery, 30 Vt. 538. 

2 Story, Conf. L. § 599. 

21 See Taylor v. Phelps, 1 Harr. & G. (Md.) 492; Gris- 
wold v. Pitcairn, 2 Conn. 8; Rangely .v. Webster, 11 
N. H. 299; Burnham v. Webster,1 Wood & M. 174; 
Tarleton v. Tarleton, 4 M. & 8.20; Burrows v. Jemino, 
2 Str. 783; s.c., Cas. T. Hard. 87; Boucher v. Lawson, 
Cas. T. Hard. 80; 2 Swanst. 326 n; Philips v. Hunter, 
2 H. Black. 410; Erskine, Inst., B. 4. tit.3,§ 4; 2 Kent 
Com. 119-120; Story, Conf. L. § 598. 

22 Bank of Australasia v. Harding, 9 C. B. 661; Bank 
of Australasia v. Nias, 16 Q. B. 717; Smith v. Nicolls, 
5 Bing. (N. C.) 208-221-224; Hall v. Odber, 11 East, 118; 
Reimers v. Druce, 23 Beav. 149. If on an action ina 
foreign country a judgmentin favor of the plaintiff 
does not merge the original cause therein, why should 
a judgment in favor of the defendant have that effect? 
See Story Conf. L. § 599a. 

2% McGilvray v. Avery, 30 Vt. 53; Reed v. Girty, 6 
Bosw. (N. Y.) 567. 

2% Mills v. Duryee, 7 Cr. (U.8.) 481; Hampton v. Me- 
Connel, 3 Wheat. (U.S.) 234; Lapham v. Briggs, 27 
Vt. 26; Bank of North America v. Wheeler, 28 Conn. 
433; s.C.,73 Am. Dec. 683. 
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court had no jurisdiction over his person, are 
void.” 

4. Judgments in Courts of Sister States.— 
By the provisions of the federal constitution, 
it is required that full faith and credit shall 
be given in each State to the public acts, 
records and judicial proceedings of every 
other State, and an act of Congress.” Sup- 
plementary to the provisions of the constitu- 
tion declares that the judgments of State 
courts shall have the same faith and credit 
in other States as they have in the State 
where they were rendered. It has accord- 
ingly been held that the decree or judgment 
in a court of competent jurisdiction of a 
sister State has the same credit, validity, and 
effect in the courts of another State that it 
has in the State where it was rendered ; * but 
that the question of jurisdiction of the court 
rendering such judgment is always open,” as 
is also the question of vitiating fraud.™ 


2% D’Arcy v. Ketchum, 11 How.(U.S.) 165; Webster 
vy. Reid, 11 How. (U. 8.) 487; Hall v. Williams, 6 Pick. 
(Mass.) 232: s. c., 17 Am. Dee. 356; Kilburn v. Wood- 
worth,5 Johns. (N. Y.) 37; s. c.,4 Am. Dec. 321; Bis- 
sell v. Briggs, 9 Mass. 462; s. c.,6 Am. Dec. 88. Where 
A, of Vermont, sued B, of Vermont, and C, of Louis- 
iana, in New Hampshire, and service was had by pub- 
lication, and real estate attached, and defendants were 
defaulted without appearance, but the property at- 
tached did not satisfy the judgment, it was held, that 
the cause of action was not merged in the New Hamp- 
shire judgment so as to prelude A from maintaining a 
suit in Vermont upon the original cause of action. St. 
Johnsbury Bank v. Peabody, 55 Vt. 492; 5. c., 45 Am. 
Rep. 632. 

% Article 3, § 4. 

7 Act of Congress of May 26, 1790, ch. 11; Story on 
Const. ch. 29, §§ 1297-1307. 

% Pittsburg & St. L. R. R. Co. v. Rothschild (Pa.), 4 
Cent. Rep. 109. See Phillips v. Godfrey, 7 Bosw. (N. 
Y.) 150; McFarland v. White, 13 La. Ann. 394; Barney 
v. Patterson, 6 Harr. & J. 182. Under United States 
constitution, article 4, section 1, and the Act of Con- 
gress of May 26, 1790, a writ of error, not operatingas 
a supersedeas from the Supreme Appellate Court of 
Texas to a judgment of a district court of that State, 
will be regarded as having the same effect in Virginia 
asin Texas. Piedmont & Arlington Life Ins. Co. v. 
Ray, 75 Va. 821. If a scire facias would lie upon a 
judgment in the State in which it was rendered, an ac- 
tion of debt will lie upon it in another jurisdition. 
Simonton v. Barrell, 21 Wend. 362. Anda judgment 
of acourt of common pleas of a county in another 
State, in the absence of evidence to the contrary, is to 
be regarded as a judgment of a court of general jurisdic- 
tion, and is entitled to every presumption in favor of 
its validity and regularity. Pringle v. Woolworth, 90 
N. Y. 502. 

* Pittsburg & St. L. R. R. Co. v. Rothchild (Pa.), 4 
Cent. Rep. 109. 

®See Gleason v. Dodd, 4 Metc. (Mass.) 388; Ewer 
vy. Coffin, 1 Cush. (Mass.) 23; 8. c., 48, Am. Dec. 587; 
Carleton v. Bickford, 13 Gray (Mass.), 591; 8. C., 74 





These provisions put such judgments on 
the same footing as domestic judgments; 
otherwise they would be regarded as foreign 
judgments.*! 

5. Judgment in Federal Courts.—The same 
rule applies to judgments of circuit courts of 
the United States, when relied upon in a State 
court, as governs the judgments of courts of 
sister States. 

6. Judgments where Court had no Jurisdic- 
tion. — The United States constitution, re- 
quiring full faith an credit to be given in each 
State to the judicial proceedings of every 
other State, applies only where the court 
whose judgment is invoked had jurisdiction ; 
and a finding or recital of such jurisdiction 
will not prevent inquiry; and judgments 
rendered by the court of a foreign State 
without having acquired jurisdiction of the 
case and of the person of the defendant, are 
still to be regarded as foreign judgmente 
when attempted to be enforced beyond the 
limits of the State when rendered.* 


Am. Dec. 652; Folger v. Columbian Ins. Co., 99 Mass. 
273; Taylor v. Bryden, 8 Johns. (N. Y.) 73; Cummings 
v. Banks, 2 Barb. (N. Y.) 602; Davis v. Smith,5 Ga. 
274; s.c., 40 Am. Dec. 279; D’Arcy v. Ketchum, 11 
How. (U. S.) 165; Pearce v. Olney, 20 Conn. 544; 
Rogers v. Gwinn, 21 Iowa, 58. However, there are 
numerous well-considered cases which deny the right 
to attack the judgment of a sister State on the ground 
of fraud. See Sanford v. Sanford, 28 Conn. 6, 23; Mc- 
Rae v. Mattoon, 13 Pick. (Masx.) 53; Bicknell v. Field, 
8 Paige Ch. (N. Y.) 440; Christmas v. Russell, 72 U. 8. 
(5 Wall.) 290; bk. 18 L. ed. 475. 

31 See Dorsey v. Maury, 10 Smed. & M. 298; Seevers 
v. Clement, 28 Md. 426; Buckner v. Finley, 2 Pet. (U. 
8.) 586; Smith v. Lathrop, 44 Pa. St. 326. 

82 See Barney v. Patterson, Harr. & J. (Md.) 182: 
Niblett v. Scott, 4 La. Ann. 246. 

8 Thompson v. Whitman, 18 Wall. (85 U. S.) 457; bk. 
21 L. ed. 897; Pennoyer v. Neff, 95 U. S. 714; bk. 24 L. 
ed. 565; Sewall v. Sewall, 122 Mass. 156; Kerr v. Kerr, 
41 N. Y. 272; Hoffman v. Hoffman, 46 N. Y. 30. 

% D’Arcy v. Ketchum, 11 How. (U. 8.) 165. Mr. Ed- 
mund H. Bennett criticises the doctrine of D’Arcy v, 
Ketchum, because, as he alleges, it “‘might seem to 
imply that the record when presented was liable to 
contradiction upon any question affecting the jurisdic- 
tion of the court.”” He adds: “* But as no such doc- 
trine has yet been declared by that court, we shouJd 
hesitate to believe they will ever come to a result 
which we regard so much at variance with well estab- 
lished general principles. For in order to admit evi- 
dence to contradict the recitals of the record, we are 
obliged to adopt a rule of presumption precisely oppo- 
site to that which we apply in ordinary judgments; 
we have to make every possible presumption against 
their conclusiveness, and virtually treat them all as 
foreign judgments, until the contrary is established to 
the satisfaction of a jury. If this rule is to be gener- 
ally recognized, there will be no judgment from any of 
the American States, when attempted to be enforced in 
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Thus, when the fact of divorce is sought to 
be proved by the record of a decree in an- 
other State, the decree may be questioned 
for want of jurisdiction apparent on the 
record.™ And it has been held that a decree 
for the removal of a cloud upon a title, being 
a decree in personam, can only be supported, 
against one not a citizen or resident of the 
State in which the decree is rendered, by 
actual service within the jurisdiction ; hence, 
where such a decree is rendered by a State 
court against a non-resident upon a con- 
structive service by publication, it is without 
jurisdiction, and affords no bar to a suit to 
recover the land brought in the federal court 
of the district embracing the State.™ 

7. Attacking Foreign Judgments.—Where 
a judgment is sought to be enforced in the 
courts of a sister State the defendant may 
not show that the judgment was founded on 
a mistake, either of law or of fact.” Neither 
will the fact that in the State where a foreign 
judgment is sought to be enforced the cause 
was barred by the statute of limitations when 
the suit upon which the judgment was ob- 
tained was brought, avail as a defense.® 
And foreign judgment are said to be binding 
although proceedings are pending, but not 
decided, in the courts of the State where 
rendered to annul and set them aside.® 


any other of the States where it will not be practicable 
by proper pleas to draw the validity of the whole judg- 
ment into controversy before the jury, and thus virtu- 
ally nullify the provisions of the United States con- 
stitution and the acts of Congress in their favor. * * * 
** We perceive no necessity forthe adoption of any 

such rule of construction in regard to this class of 
judgments. All that is required to protect the rights 
of debtors or defendants in such cases, is to hold such 
judgments of no validity, unless acquiesced in by the 
defendant, until it appears by the record of such judg- 
ment that the court had jurisdiction both of the sub- 
ject-matter and of the parties; and then treat the rec- 
ord as conclusive, the same as that of any domestic 
judgment.” See Bennett’s Edition of Story’s Conf. L. 
§ 599/. 

85 Morey v. Morey, 27 Minn. 265. 

86 Hart v. Sansom, 110 U.S. 151; bk. 28 L. ed. 101. 

87 Hassell v. Hamilton, 33 Ala. 280; Rocco v. Hackett, 
2 Bosw. (N. Y.) 579; Milne v. Van Buskirk, 9 Iowa, 
658; Scott v. Pilkington, 2 B. & 8.11; Godard v. Gray, 
L. BR. 6 Q. B. 139; Castrique v. Imrie, L. R. 4 H. L. 


445. 

38 A State statute permitting such a defense has been 
held unconstitutional and void. Sweet v. Brackley, 53 
Me. 346; Christmas v. Russell, 5 Wall. (72 U.S.) 290; 
bk. 18 L. ed. 475. 

*® Gunn v. Howell, 35 Ala. 144; s. c.,62 Am. Dec. 
785; Indiana v. Helmer, 21 Iowa, 370; Barringer v. 
Boyd, 27 Miss. 473; Grover v. Grover, 30 Mo. 400; Mer- 
chants’ Ins. Co. v. De Wolf, 33 Pa. St. 45; Scott v. Pilk- 
ington, 2 Best & S. 11. 





8. Impeaching Record of Foreign Judgment. 
—Whether a defendant who is sued upon a 
foreign judgment may dispose a recital in 
the record of personal service upon him, or 
an appearance by an attorney, thereby de- 
nying the jurisdiction of the court rendering 
the judgment, the cases are divided; some 
hold that he can,” but the better opinion 
seems to be that the averment in record of 
personal service or appearance is conclusive 
in other States.“ And where the record 
contains no averment of service or appear- 
ance, it is always open to the defendant to 
show want of jurisdiction over his person.” 

9. Denying Authority of Attorney to Ap- 
pear.—Where the record shows appearance 
by attorney only, the defendant, although he 
may not deny the fact of such appearance,* 
he may deny that such attorney had any 
authority to appear.“ 

10. Foreign Judgments Simply Evidence of 
Debt.—The judgments of courts of record in 
one State are entitled to recognition by the 
courts of sister States as evidence of a debt 
simply,” they have no extraterritorial force 
as judgments.“ But as the original debt is 
not merged in a judgment rendered in a 
foreign court, such judgment may be as evi- 
dence by either party, in a suit on the origi- 
nal cause of action, without a formal allega- 
tion in the proceedings, and if it settles the 


# See Starbuck v. Murray, 5 Wend. (N. Y.) 148; s. 
c., 21 Am. Dee. 172; Carleton v. Bickford, 13 Gray 
(Mass.), 591; s. c., 74 Am. Dec. 652; Rape v. Heaton,9 
Wis. 329; s. c., 76 Am. Dec. 269; Norwood v. Cobb, 2 
Tex. 551. 

41 See Welch v. Sykes, 3 Gilm. (Ill.) 197; 8. c., 44 
Am. Dec. 689; Lawrence v. Jarvis, 32 Ill. 304; Baltzell 
v. Nosler, 1 Clarke (Lowa), 588: Walker v. Lathrop, 6 
Clarke (Iowa), 516; Westcott v. Brown, 13 Ind. 83; 
Wilcox v. Kassick, 2 Mich. 165; Wilson v. Jackson, 10 
Mo. 330; Pritchett v. Clark, 3 Harr. (Del.) 241; Lincoln 
v. Tower, 2 McL. C. C. 473; Thompson v. Emmert, 4 
McL. C. C. 96; Hampton v. McConnel,3 Wheat. (U. 
8.) 234. 

4 Gunn v. Howell, 27 Ala. 663; s.c. 62 Am. Dee, 
785; Nunn v. Sturges, 22 Ark. 389; Dunbar v. Hol- 
lowell, 34 Ill. 168; Pollard v. Baldwin, 22 Lowa, 328; 
Bissell v. Wheelock, 11 Cush. (Mass.) 277; Reid v. 
Boyd, 13 Tex. 241; s.c.,65 Am. Dec. 61; D’Arey v. 
Ketchum, 11 How. (U. 8.) 165. 

4 Roberts v. Caldwell, 5 Dana (Ky.), 512; Gilbert v. 
Lane, 3 Porter, 267. . 

# Aldrich v. Kinney, 4 Conn. 380; s.c., 10 Am. Dee. 
151; Lawrence v. Jarvis, 32 Ill. 304; Harshey v. Black- 
marr, 20 Iowa, 161; Kerr v. Kerr, 41 N. Y. 272; Wat- 
son v. New England Bank, 4 Metc. (Mass.) 343; Shel- 
ton v. Tiffin, 6 How. (U. 8.) 163. 

# Elizabethtown Savings Institution v. Gerber, 34 N. 
J. Eq. 130. 

#@ Td. 
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whole controversy between the parties, it is 
conclusive.“ 

11. Priviliges and Priorities of Foreign 
Judgments.—Foreign judgments carry with 
them none of the priviliges or priorities that 
belong to them in the courts of the State 
where they are rendered, but only those 
which the lex fori gives to them as foreign 


judgments.* 

The constitution does not confer any new 
power upon the States, but simply regulates 
the effect of their acknowledged jurisdiction 
over persons and things within their own 
territory ; * it does not make the judgments 
of the courts of sister States domestic judg- 
ments to all intents and purposes,” but 
simply gives a general validity, faith and 
credit to them as evidence, and no execution 
can issue upon them until after a new suit 
and judgment in the courts of the other 
States. 

12. Tendency of Decisions to Restrict For- 
eign Judgments. — The tendency of recent 
decisions is to restrict the force of foreign 
judgments when they are relied upon as a 
cause of action in another State.” The doc- 
trine of the American courts in relation to 


47 New York, L. E. & W. Ry. Co. v. McHenry, 17 Fed. 
Rep. 414. 

# Wood v. Watkinson, 17 Conn. 500; s.c.,44 Am. 
Dec. 562; McElmoyle v. Cohen, 13 Pet. (U.S.) 312-328- 
829; Story, Conf. L. §§ 582-609. Where a discharge in 
bankruptcy isa good defense to a judgment record 
subsequent to such discharge, but founded on a claim 
existing prior to the commencement of such bank- 
ruptcy proceedings, such discharge will be a good de- 
fense to an action on such judgment in another State, 
although the rule in the latter State regarding such 
judgments might be different. Haggerty v. Amory, 7 
Allen (Mass.), 458. But such discharge will not bea 
defense where the rule in both States is that such dis- 
charge is no bar. Bradford v. Rice, 102 Mass. 472. 

# Shumway vV. Stillman, 6 Wend. (N. Y.) 447; Har- 
rod v. Barretto, 1 Hall (N. Y.), 55; s.c.,2 Hall (N. 
Y.), 302; Wilson v. Miles, 2 Hall (N. Y.), 358; Hall v. 
Williams, 6 Pick. (Mass.) 237; s. c., 17 Am. Dec. 356; 
Bissell v. Briggs, 9 Mass. 462; s.c.,6 Am. Dee. 88; 
Evans v. Tatem, 9 Serg. & R. (Pa.) 260; s.c., 11 Am. 
Dee. 717; Benton v. Burgot, 10 Serg. & R. (Pa.) 240; 
Hoxie v. Wright, 2 Vt. 263; Bellows v. ‘ngham, 2 Vt. 
675; Aldrich v. Kinney,4 Conn. 380; s_ .,10 Am. Dec. 
151. 

#® See D’Arcy v. Ketchum, 11 How U.S.) 165. 

51 See Dimick v. Brooks, 21 Vt. 56° 

8 See Arndt v. Arndt, 15 Ohio, 33; McVicker v. 
Beedy, 31 Me. 316; s. c., 50 Am. Dec. 666; Price v. 
Hickok, 39 Vt. 292; Moulin v. Insurance Co., 4 Zab. 
(N. J.) 222; Gillett v. Camp, 23 Mo. 375; Trimble v. 
Longworth, 13 Ohio St. 439; Smith v. Smith, 17 Ill. 482; 
Pollard v. Wegener, 13 Wis. 569; Jones v. Spencer, 15 
Wis. 583; Ewer v. Coffin,1 Cush. (Mass.) 23; 8. c., 48 
Am. Dec. 587; Foster v. Glazener, 27 Ala. 396, 





foreign judgments seems now to be that they 
are only prima facie evidence of the facts 
therein recited regarding the jurisdiction of 
the court, but are conclusive upon the 
merits, and can only be impeached for want 
of jurisdiction or fraud. 

Such judgments are to be deemed right 
until the contrary is established.” If they 
are founded on frauds or pronounced by a 
court that has not acquired jurisdiction of 
the cause, they may be avoided.® 

13. Conclusiveness of Foreign Judgments.— 
The question whether foreign judgments are 
to be deemed conclusive, or whether the de- 
fendant is at liberty to go at large into the 
original merits to show that the judgment 
ought to have been different upon the merits, 
although obtained bona fide, has been much 
discussed in England.” 


53 See Carleton v. Bickford, 138 Gray (Mass.), 591; s. 
c.,74 Am. Dec. 652; Bodurtha v. Goodrich, 3 Gray 
(Mass.), 108; Silver Lake Bank v. Harding, 5 Ohio, 545; 
Indiana v. Helmer, 21 Iowa, 370; Lewis v. Wilder, 4 
La. Ann. 574; Bissell v. Briggs, 9 Mass. 462; s.c.,6 
Am. Dec. 88; Borden v. Fitch, 15 Johns. (N. Y.) 121; 
8. C.,8 Am. Dec. 225; Green v. Sormelnto, 1 Pet. C. C. 
74; Field v. Gibbs, 1 Pet. C. C. 155; Aldrich v. Kinney, 
4 Conn. 380; s. c., 10 Am. Dec. 151; Shumway v. Still- 
man, 6 Wend. (N. Y.) 447; Hall v. Williams, 6 Pick. 
(Mass.) 247; s. c., 17 Am. Dec. 356; Starbuck v. Mur- 
ray, 5 Wend. (N. Y.) 148; s.c., 21 Am Dec. 172; Da- 
vis v. Peckard, 6 Wend. (N. Y.) 327; Buttrick v. Al- 
len, 8 Mass. 278; s. c., 5 Am. Dec. 105; Pawling v. 
Bird’s Exrs., 13 Johns. (N. Y.) 192; Rathbone v. Terry, 
1 R. I. 78; Hitchcock v. Aicken, 1 Caine (N. Y.), 460; 
Hoxie v. Wright, 2 Vt. 263; Bellows v. Ingham, 2 Vt. 
575; Barnes v. Patterson, 6 Harr. & J. (Md.) 182; An- 
drews v. Herriot, 4 Cow. (N. Y.),520 n.; 2 Kent Com. 
118. But this rule does not seem to have been adopted 
by the Supreme Court of the United States. See Lan- 
des v. Brant, 10 How. (U. 8S.) 348. 

54See Cummings v. Banks, 2 Barb. (N. Y.) 602; 
Noyes v. Butler, 6 Barb. (N. Y.) 613; Lazier v. West- 
cott, 26 N. Y. 152; Monroe v. Douglas,4 Sandf. Ch. 
(N. Y.) 126. Compare Rankin v. Goddard, 54 Me. 28; 
Wood v. Watkinson, 17 Conn. 500; s. c., 44 Am. Dec. 
562; Welch v. Sykes, 3 Gilm. (IIll.) 197; s. c., 44 Am. 
Dec. 689. 

55 Monroe v. Douglas, 4 Sandf. Ch. (N. Y.) 126; Rip- 
ple v. Ripple, 1 Rawle (Pa.), 386; Hall v. Odber, 11 
East, 118; Alivon v. Furnival, 1 Cromp. M. & R. 277; 
Price y. Dewhurst, 8 Sim. 279; Houlditch v. Donegal, 
2Clark & Finn. 470; Arnott v. Redfern, 3 Bing. 353; 
Sinclair v. Fraser, Doug. 4-5n.; Walker v. Witter, 
Doug. 1. 

56 See Don v. Lippmann, 5 Clark & Finn. 1-19-20-21; 
Ferguson vy. Mahon, 11 Ad. & E. 179-182; Price y. 
Dewhurst, 8 Sim. 279-302; Ferguson v. Mahon, 3 Per. 
Dav. 143; Bowles v. Orr,1 Younge & C. 464; Story 
Conf. L., §§ 544-545-550-602. 

57 See Kennedy v. Ear! of Cassillis, 2 Swanst. 326-827, 
n.; Boucher vy. Lawson, Cas. T. Hard, 89; Roach v. 
Garvan, 1 Ves. 157; Walker v. Witter, Doug. 1-6, n. 3; 
Herbert v. Cook, Willes,36,n.; Hall v.Odber,11 Ea - 














XUM 





a 








Vou. 27. 


THE CENTRAL LAW JOURNAL. 597 








But the doctrine may be said to be now 
well established that a foreign judgment is 
only prima facie evidence upon the question 
whether the foreign court had jurisdiction of 
the subject-matter or the person of the de- 
fendant, or whether the judgment was regu- 
lary obtained ; but that it is so far conclusive 
upon the defendant orto prevent him from 
denying that the promises upon which it was 
founded were ever made. or alleging that 
they were obtained by fraud of the plaintiff. 
It is also said that the pleas which might have 
been filed to the original action cannot be 
pleaded to an action upon the judgment.® 

14. Pending of Suit in Another State.—It 
seems that the pendency of a suit in a foreign 
court cannot be set up as a defense in a sub- 
sequent suit.** And each State in the Union, 
being foreign to every other except as united 
for national purposes under the constitution,® 
in this respect they are foreign countries, so 
that the mere pendency of a suit in the courts 
of another State cannot be pleaded in abate- 
ment. 

It is said that the rule that the judgment 
is to be prima facie evidence would be a mere 
delusion if the defendant were permitted to 
question it by opening all or any of the orig- 
inal merits on his side which under such cir- 
118; Bayley v. Edwards, 3 Swanst. 703-711-712; Phil- 
ips v. Hunter, 2 H. Black. 410; Galbraith v. Neville, 
Doug. 6,n. 3; Sinclair v.JFraser, Doug. 4-5, n. 1; Alivon 
vy. Furnival, 1 Cromp. M. & R. 277; Guinness v. Car- 
roll, 1 Barn. & Ad. 459; Becequet v. McCarthy, 2 Barn. 
& Ad. 951; Tarleton v. Tarleton, 4 Maule & 8.21; Mar- 
tin v. Nicolls, 3 Sim. 458; Bank of Australasia v. Hard- 
ing, 19 Law Jour. C. P. 345; s.c., 9 C. B. 661; Houl- 
ditch v. Donegal, 8 Bligh, 301-340; Henderson v. Hen- 
derson. 3 Hare, 100-113-115. 

58 See Bank of Australasia v. Nias, 16 Q. B. 717; s. 
c., 4 Eng. L. & Eq. 252; Hendrson v. Henderson, 6 Q. 
B. 288; Reimers v. Druce, 23 Beay. 149; De Cosse 
Brissac vy. Rathbone, 6 H. & N. 301; Vanquelin v. 
Bouard, 15 C. B. (N. 8.) 341; Ricardo v. Garcias, 12 
Clark & Finn. 368; Scotty. Pilkington, 2 Q. & S. 11; 
Crawley v. Isaacs, 16 L. T. (N.S.) 529; Vallee v. Dum- 
ergue, 4 Exch. 290; Cowan v. Braidwood, 2 Scott, N. 
R. 138; Doglioni v. Crispin, L. R. 1 H. L. 301. 

59 Scott v. Seymour, 1 Hurls. & C.219; Cox v. Mitch- 
ell, 7C. B. (N. S.) 55; Ostell v. Lepage, 5 De Gex & S. 
95; 8. C., 10 Eng. L. & Eq. 255; Bayley v. Edwards, 3 
Swanst. 703; Maule v. Murray,7 T. R. 470; Russell v. 
Field, Stewart’s Canada, 558. 

® Buckner v. Finley & Van Lear. 2 Pet. 586. 

61 Bowne v. Joy, 9 Johns. (N. Y.) 221; Salmon vy. 
Wooton, 9 Dana (Ky.), 423; McJulton vy. Love, 13 Ill. 
486; s. c.,54 Am. Dec. 449; Drake v. Brander, 8 Tex. 
352; Seevers v. Clement, 28 Md. 434; Smith vy. Lathrop, 
44 Pa. St. 326; Hatch v. Spofford, 22 Conn. 485; s. c., 
58 Am. Dec. 433; Goodall vy. Marshall, 11 N. H. 99; s. 
c., 35 Am. Dec. 472; Cook v. Litchfield, 5 Sanf. (N. Y.) 
842. 





cumstances would be equivalent to granting 
a new trial; that the defendant may impeach 
the original judgment by showing that the 
court had no jurisdiction; that he never had 
notice of suit, that the judgment was pro- 
cured by fraud, that upon its face it is 
founded upon mistake, or that it is irregular 
and bad by the local law, but that beyond 
this he cannot impugn the judgment.” 

But it seems that where a debtor has been 
sued by his creditor in one State, such suit 
will be a bar in a suit in another State by a 
person having a claim against such creditor, 
seeking to hold the debtor as a trustee.™ 
The same rule applies to actions in the fed- 
eral and State courts.™ 

The same rule applies to a suit pending in 
a United States court for a different district 
than the one in which the State in which the 
second action is instituted is situated,” and 
vice versa. Otherwise, however, where the 
first action is pending in the United States 
circuit court in which the State in which the 
second action is brought is situated, provided 
the circuit court has jurisdiction of the cause.” 

But where one of the actions is at law and 
the other is in equity neither will be cause for 
abatement.® 


6 See Ferguson v. Mahon, 11 Ad. & El. 179-182; Ar- 
nott v. Redfern, 2 Carr. & P. 88; s.c.,3 Bing. 353; 
Novelli v. Rossi, 2 Barn. & Ad. 757; Douglas v. For- 
rest, 4 Bing. 686; Obicini v. Bligh, 8 Bing. 335; Martin 
v. Nicolls, 3 Sim. 458; Alivon v. Furnival, 1 Cromp. M. 
& R. 277; Starkie, Ev. pt. 2, § 67; Huberus, Tom. 2 
Lib. 1, tit. 3, de Conflictu, § 6. 

6 Merrill v. New England Ins. Co., 103 Mass. 249; 
Whipple v. Robbins, 97 Mass. 107; American Bank v. 
Rollins, 99 Mass. 313. 

64 Freeman v. Howe, 24 How. (65 U.S.) 450; bk. 16 
L. ed. 749. 

6 Walsh v. Durkin, 12 Johns. (N. Y.) 99; Cook v. 
Litchfield, 5 Sandf. (N. Y.) 330. 

6 White v. Whitman, 1 Curt. C. C. 494; Lyman vy. 
Brown, 2 Curt. C. C. 559. 

67 Smith v. Atlantic Mut. Fire Ins. Co.,2 Foster (N. 
H.), 21. 

6 Hatch v. Spofford, 22 Conn. 485; s. c., 58 Am. Dee. 
433; Colt v. Partridge, 7 Met. (Mass.) 370. And the 
same is true where both actions are at law if the par- 
ties be reversed. Wadleigh v. Veazie, 3 Summer C. 
C. 165. 
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MUNICIPAL CORPORATION — STREET IM- 
PROVEMENTS — NEGLIGENCE OF CON- 
TRACTOR — RESPONDEAT SUPERIOR — 
CONTRIBUTORY NEGLIGENCE — WHAT IS 
NOTICE. 


CITY OF BIRMINGHAM v. McCRARY. 





Supreme Court of Alabama, July 10, 1888. 


1. Municipal Corporation—Street Improvements— 
Negligence of Contractor— Respondeat Superior.— 
When a municipal corporation lets a contract to im- 
prove its streets, and the contract directly requires 
the performance of a work intrinsically dangerous, or 
when the corporation is bound to keep its streets free 
from defect, it is liable to a party injured by uegli- 
gence of the contractor, though it did nothing except 
to locate and accept the work; in such case the prin- 
ciple of respondeat superior applies. 

2. Same—Contributory Negligence—A Question for 
the Jury.—In an action against a city for damages 
caused from the alleged negligence of the corporate 
authorities in allowing a ditch made across a sidewalk, 
incident to the construction of a sewer, to be open 
during the night-time without lights or other suitable 
protection, in consequence of which the plaintiff fell 
in and broke his arm: Held, that whether there was 
contributory negligence or not on the part of the in- 
jured party, was not a question of law, but one of fact, 
to be passed on by the jury. 

3. Same— What is Notice.—In cases of this nature, 
special notice to the city of the dangerous condition of 
the street where the improvement is being made, is 
not necessary to hoid the municipal corporation liable 
for injuries. The city is charged with notice when the 
work is being done by its expressed authority, in a 
measure, under the eye of its engineer, aud necessarily 
dangerous in its nature. 


SOMERVILLE, J., delivered the opinion of the 
court: 

The present action is based upon the alleged 
negligence of the corporate authorities of the city 
of Birmingham in allowing a ditch or excavation 
made across a sidewalk, incident to the construc- 
tion of a sewer, to remain open during the night- 
time, without covering, guards, or lights, in con- 
sequence of which the plaintiff fell in, and was 
injured by the breaking of his arm. The main 
defense relied on by the city is that the wrong 
act complained of was the act of one Stonestreet, 
to whom the city had lawfully let the contract of 
constructing the sewers, and that, under the terms 
of the contract, Stonestreet was an independent 
contractor, and, as such, was alone liable to the 
plaintiff for the damages claimed, if any one was 
so liable. Contributory negligence on the part of 
the plaintiff, and want of notice of the defect or 
excavation in the street, were also relied on by 
the defendant. The contract between the city 


and Stonestreet provided that the work was to be 
done according to certain plans and specifications, 
and under the supervision of the city engineer, so 
far as to make it his duty to inspect the laying of 
the sewer-pipes, and to accept and receive the 
work when completed; but neither the engineer, 
nor other city officers, had anything to do with 








the employment or direction of the hands, or of 
superintending the work while it was in progress, 
except that it was the engineer’s duty to lay out 
the work, set the stakes fixing the depth the 
sewer-pipes were to be laid, and to see that they 
were laid at proper depth or grade. 

The general rule is well settled, and not denied 
by appellee’s counsel, that one person is not ordi- 
narily liable for any injury produced by the neg- 
ligence of another, unless the relation of master 
and servant exists between them; and that where 
such injury is done by an independent contractor, 
or one who reserves the general control over the 
work, with the right to direct what shall be done, 
and the manner of doing it, the quasi employer or 
contractee cannot be held liable for an injury re- 
sulting from the negligence of such contractor, or 
of his servants, and collaterally to the work con- 
tracted to be done, such work not being a nuisance 
per se. In all such cases the rule respondeat supe- 
rior applies. Wood. Mast. & Serv. (2d Ed.) p. 
603, § 314 et seqg.; Id. p. 598, § 313; Cuff v. Rail- 
road Co., 35 N. J. Law, 17, 10 Amer. Rep. 205. 
But there are two established classes of exceptions 
to which this general rule had no application. It 
does not apply (1) where the work contracted to 
be performed will, in its progress, however skil- 
fully done, be necessarily or intrinsically danger- 
ous; and (2) where the law imposes on the 
employer the duty to keep the subject of the work 
in a safe condition. 

The first exception applies where the obstruc- 
tion or defect which produced the injury results 
directly and necessarily from the acts which the 
contractor agreed and was authorized to do; the 
person authorizing and the person authorized each 
being equally liable tothe injured party, the re- 
lation of principal and agent, pro hac vice at least, 
existing between them, notwithstanding the em- 
ployment may in other respects be independent. 
‘Tt would be monstrous,” said Lord Campbell, in 
Ellis v. Gas Co.,2 El. & Bl. 767, “‘if the party 
causing another to do a thing were exempted from 
liability for that act merely because there was a 
contract between him and the person immediately 
causi: g the act to be done.’’ The rule is said by 
Mr. Justice Clifford, in Water Co. v. Ware, 16 
Wall. 566, to be based on common justice, that, 
‘tif the contractor does the thing which he is em- 
ployed to do, the employer is as responsible for 
the thing as if he had done it himself; but if the 
act which is the subject of complaint is purely 
collateral to the matter contracted to be done, 
and arises indirectly in the course of the perform- 
ance of the work, the employer is not liable, be- 
cause he never authorized the work [act] to be 
done.” It is observed by Mr. Dillon, in his work 
on Municipal Corporations, that while the princi- 
pal of respondeat superior does uot generally ex- 
tend to cases of independent contracis, where the 
party for whom the contract is to be done is not 
the immediate superior of those guilty of the 
wrongful act, and has no choice in the selection 
of the workmen, and no control over the manner 
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of doing the work, it is important to bear in mind 
that this general rule ‘‘does not apply where the 
contract directly requires the performace of a 
work intrinsically dangerous, however skillfully 
performed.’ ‘‘In such a case,’’ he adds, ‘“‘the 
party authorizing the work is justly regarded as 
the author of the mischief resulting from it, 
whether he does the work himself, or lets it out 
by contract.”’ 2 Dill. Mun. Corp. (3d Ed.) § 1029. 
A fair illustration of this principle is found in the 
case of City of Joliet v. Harwood, 86 Ill. 110, 29 
Amer. Rep. 17, where a city employing a con- 
tractor to construct a sewer, where the work nec- 
essarily involved the blasting of rock, was held 
liable for the damage resulting from a rock thrown 
by the blast against the plaintiff’s house. The 
right of recovery was held not to rest on the 
charge of negligence by the contractor, who used 
all proper diligence in his work, but upon the fact 
that ‘‘the city caused work to be done which was 
intrinsically dangerous, the natural, though not 
the necessary, consequence of which was the in- 
jury to plaintiff’s property.’’ So, in the case of 
McCafferty v. Railroad Co., 61 N. Y.178, we have 
an example of the principle that there is no lia- 
bility where the injury is collateral to the work 
done by an independent contractor, and not a 
necessary result of its execution. There a rail- 
road company lawfully let the work of construct- 
ing its road to a contractor, who sublet a part of 
the work to others. The employees of a subcon- 
tractor, by negligently overcharging a blast of 
powder, caused rocks to be thrown against the 
plaintiff’s premises, resulting in the damage com- 
plained of in the action. The railroad company 
was held not to be responsible. In cases of this 
kind it has been held that the injury is presumed 
to be a necessary incident of doing the work, un- 
less the defendant shows that it resulted from 
some act of negligence on the part of the con- 
tractor or his servants. Sabin v. Railroad Co., 25 
Vt. 363. Mr. Wood, in his work on Master and 
Servant, thus formulates the principle: ‘“‘When 
the work cannot be done at all, in the ordinary 
modes of executing it, without producing injury 
and damage, the contractor is liable; but when 
the injury and damage result simply from the 
careless or improper mode of executing the work, 
and the contractee has been guilty of no negli- 
gence in selecting a contractor, there is no prin- 
ciple of law which casts upon the contractee the 
burden of .responsibility;’’ ‘‘and,” he adds, “a 
contrary doctrine would be disastrous in its con- 
sequences, and serve seriously to embarrass and 
retard the proper use and healthy development of 
property, and the growth of cities and towns.’’ 
Wood, Mast. & Serv. p. 609 et seg.; Id. p. 603, § 
314. Such is the rule governing the first class of 
excepted cases above enumerated, where the work 
contracted to be performed is intrinsically dan- 
gerous, or arises from the very nature of the im- 
provement, which is said by Mr. Dillion to be 
applicable to work done by independent con- 
tractors, according to the later and better consid- 





ered cases in this country. This doctrine he states 
to be that, ‘‘where the work contracted for neces- 
sarily constitutes an obstruction or defect in the 
street, of such a nature as to render it unsafe or 
dangerous for the purpose of public travel unless 
properly guarded or protected, the employer 
(equally with the contractor), where the injury 
results directly from the acts which the contractor 
engaged to perform, is liable therefor to the in- 
jured party. But the employer is not liable where 
the obstruction or defect in the street, causing the 
injury, is wholly collateral to the contract work, 
and entirely the result of the negligence or 
wrongful acts of the contractor, subcontractor, or 
his servants. In such a case, the immediate 
author of the injury is alone liable.” 2 Dill. Mun. 
Corp. (3d Ed.) § 1030. The rule, as thus carefully 
formulated by Judge Dillon, is fully supported 
by the adjudged cases, at least in the American 
courts; and seems to us to be correct one. Wil- 
son v. City of Wheeling, 19 W. Va. 323, 42 Amer. 
Rep. 780; City of Erie v. Caulkins, 27 Amer. Rep. 
647, note; Storrs v. City of Utica, 17 N. Y. 104, 
72 Amer. Dec. 437, and note, 441; Sulzbacher v. 
Dickie, 51 How. Pr. 500. 


The second class of excepted cases, or those 
where the law imposes on the employer the duty 
to keep the subject of the work in safe condition, 
especially include those municipal corporations 
upon which the duty is imposed, directly or im- 
pliedly, by statute, to keep their streets in a safe 
condition for the traveling public. It is not de- 
nied that the charter of the city of Birmingham 
devolves upon it this obligation, impliedly at 
least, as a necessary result from the corporate 
powers given and the corporate duties imposed. 
Acts 1880-81, pp. 471, 480, § 20; Albrittin v. 
Mayor, etc., 60 Ala. 486, 31 Amer. Rep. 46; City 
Council v. Wright, 72 Ala. 411. This fact brings 
the case within the rule under consideration, 
which is quite distinct from the last rule above 
discussed by us. It depends on the principle that, 
where the statute thus imposes a duty upon a 
corporation, its faithful discharge cannot be 
evaded by any effort to cast this duty on another by 
contract or otherwise. This the law will not per- 
mit, nor can liability for damages resulting from 
the neglect of such duty be avoided in any such 
way. ‘Therefore, according to the better view,”’ 
says Mr. Dillion, ‘“‘where a dangerous excavation 
is made, and negligently left open (without 
proper lights, guards, or coverings), in a traveled 
street or sidewalk, by a contractor under the cor- 
poration for building a sewer or other improve- 
ments, the corporation is liable to a person injured 
thereby, although it may have had no immediate 
contro] over the workmen, and had even stipu- 
lated in the contract that proper precautions 
should be taken by the contractor for the protec- 
tion of the public, and making him liable for 
accidents occasioned by his neglect.’’ 2 Dill. 
Mun. Corp. (3d ed.) § 1027. There is a general 
consensus of authority in support of this view; the 
case on the subject being that of Storrs v. City of 
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Utica, supra, decided by the New York court of 
appeals in 1858. That case, like this, was based 
on the negligence of the city in allowing an ex- 
cavation in the street, made in the construction of 
a sewer, to remain open and unguarded during 
the night-time, in consequence of which the 
plaintiff fell in and was hurt. The city was held 
liable apparently on each of the grounds above 
discussed. ‘‘The cause of the accident,” said 
Judge Comstock, ‘“‘was not in the manner in which 
the work was carried on by the laborers. Ifit had 
been, their immediate employer, and he only, was 
liable for the injury.”’ ‘‘But,’’ he continues, ‘‘in 
a sense strictly logical, as it seems to me, the ac- 
cident was the result of the work itself, however 
skilfully performed. A ditch cannot be dug in a 
public street, and left open and unguarded at 
night, without imminent danger of such casual- 
ties. If they do occur, who is the author of the 
mischief? Is it not he who causes the ditch to be 
dug, whether he does it with his own hands, em- 
ployes laborers, or lets it out by contract? If by 
contract, then I admit that the contractor must 
respond to third parties if his servants or laborers 
are negligent in the immediate execution of the 
work. But the ultimate superior or proprietor 
first determines that the excavation shall be made, 
and then he selects his own contractor. Can he 
escape responsibility for putting a public street 
in a condition dangerous for travel at night, by 
interposing the contract which he himself has 
made for the very thing which creates the danger? 
I should answer this question in the negative.’ 
In the same case, this principle is applied to a 
municipal corporation which owes to the public 
the duty of keeping the street in a safe condition 
for travel; and the proposition is asserted that 
this duty cannot be thrown off or devolved on 
another who contracts for the construction of 
sewers or other improvements in the public 
streets. ‘‘Although,” it is said, “the work may 
be let out by contract, the corporation still re- 
mains charged with the care and control of the 
street in which the improvement is carried on. 
The performance of the work necessarily renders 
the street unsafe for night travel. This is a result 
which does not at all depend on the care or neg- 
ligence of the laborer employed by the contractor. 
The danger arises from the very nature of the 
improvement; and if it can be averted only by 
special precautions, such as placing guards or 
lighting the street, the corporation which has au- 
thorized the work is plainly bound to take these 
precautions. The contractor may very probably 
be bound by agreement, not only to construct the 
sewer, but also to do such other acts as may be 
necessary to protect travel. But a municipal cor- 
poration,”’ he concludes, ‘‘cannot, I think, in this 
way, either avoid indictment in behalf of the 
public, or its liability to individuals who are in- 
jured.”’ Storrs v. City of Utica, 72 Amer. Dec. 
437,440. We make no apology for quoting so 
much at length from this case, where the subject 
under consideration is so ably and learnedly dis- 





cussed. That case is strictly analogous to the 
one in hand, and has been followed by the United 
States Supreme Court, as well as by nearly all of 
the State courts, except in Pennsylvania, and a 
single case in Missouri, which seems, however, to 
have been impliedly overruled by a later decision 
in the same State. Blake v. St. Louis, 40 Mo. 
569; Barry v. St Louis, 17 Mo. 121; Painter v. 
Mayor, 46 Pa. St. 213. The decisions of these 
States, relied on in the argument of this cause by 
the appellant’s counsel, have been generally con- 
demned in this country, and we are unwilling to 
follow them. Storrs v. City of Utica, 72 Amer. 
Dec. 437, note, 441, and cases cited; City of Erie 
v. Caulkins, 85 Pa. St. 247, 27 Amer. Rep. 642, and 
note, 647-650; Robbins v. Chicago, 4 Wall. 657; 
Chicago v. Robbins, 2 Black, 418; Water Co. v. 
Ware, 16 Wall. 566; City of Springfield v. Le 
Claire, 49 Ill. 476; City of Detroit v. Corey, 9 
Mich. 165; Circleville v. Neuding, 41 Ohio St. 
465; City of St. Paul v. Seitz, 3 Minn. 297 (Gil. 
205) ; Nashville v. Brown, 9 Heisk. 1, 24 Amer. 
Rep. 289; Wilson v. City of Wheeling, 19 W. Va. 
323, 42 Amer. Rep. 780; Mayor, etc., v. O’Don- 
nell, 53 Md. 110, 36 Amer. Rep. 395; City of 
Logansport v. Dick, 70 Ind. 65, 36 Amer. Rep. 
166; City of Buffalo v. Holloway, 57 Amer. Dec. 
550; 2 Dill. Mun. Corp. (3d Ed.) §§ 1027, 1029, 
1030; Wood, Mast. & Serv. (2d Ed.) p. 616, § 316. 


The city court substantially conformed its rul- 
ings to the foregoing principles. The excavation 
made across the sidewalk of the city, in the pro- 
cess of constructing the sewer, was made by the 
express authority of the city in the exercise of a 
purely ministerial power. Stonestreet, notwith- 
standing the general independent nature of his 
employment as a contractor, was a quasi agent of 
the municipal authorities for this purpose. If he 
had been indicted for creating a nuisance, he 
could only have defended under the right con- 
ferred by them, and as their agent pro hac vice. 
City of Detroit v. Corey, 9 Mich. 164; Nashville 
v. Brown, 24 Amer. Rep. 289. The excavation 
was one which in its nature would be intrinsically 
or necessarily accompanied with danger to pedes- 
trians if left uncovered or unguarded, and without 
proper lights, in the night-time. The duty of the 
city, imposed by its charter, was to see to it that 
its sidewalks were kept in a reasonably safe con- 
dition for ordinary use by the public. This duty 
it could not escape by letting out the work to a 
contractor. The authorities should have~seen to 
it that the contractor performed his duty; and for 
this act of negligence they are liable for any in- 
jury and damages proximately resulting from it, 
to which the plaintiff did not contribute by his 
want of ordinary care. The court, in effect, so 
charged. In cases of this nature, it is manifest 
that special notice to the city of the dangerous 
condition of the street where the excavation is 
made, is not a prerequisite to liability. The work 
being done by the express authority of the city, 
and, in a measure, under the eye of its engineer, 
and necessarily dangerous in its nature, the 








S 
{ 

















< 
f 








XUM 


Vou. 27. 


THE CENTRAL LAW JOURNAL. 601 





=< 





municipal authorities are charged with notice of 
its existence. Brusso v. City of Buffalo, 90 N. Y. 
679; City of Springfield v. Le Claire, 49 Ill. 477. 
There is a class of cases where the liability of the 
city is made to depend on its negligence to keep 
its streets in repair, and the question of negli- 
gence is dependent on notice to the city of the 
existence of some defect or obstruction causing 
the injury. But where an agent or quisa agent of 
the city creates the defect by an authorized act, 
as here, the law imputes notice to the employer. 
2 Dill. Mun. Corp. (3d ed.) § 1025, note 1. In 
this case different conclusions may well and rea- 
sonably have been drawn, from the evidence, on 
the question of contributory negligence vel non 
on the part of the plaintiff; and for this reason 
the court properly submitted this inquiry to the 
jury, and declined to determine it as a matter of 
law. City Council v. Wright, 72 Ala. 411; Eureka 
Co. v. Bass, 81 Ala. 200, 60 Amer. Rep. 152. 

We find no errorin any of the rulings of the 
court, and the judgment is affirmed. 


NorTe.—General Rule—Respondeat Superior.—It is 
well settled that one persen is not liable for the negli- 
gence of another, except the relation of master and 
servant exists between them. When an injury is done 
by an independent contractor, or his servants, with 
the right to direct what shall be done, and the manner 
of doing it, he is liable for the damages resulting from 
his negligence, and collaterally to the work contracted 
to be done, such work not being a nuisance per se. 
Respondeat superior applies in such cases. But the 
principle of respondeat superior does not apply 
where the party for whom the work is to be done is 
not the immediate superior, and has no choice in the 
selection of the servants, and no control over the 
manner of doing the work.! 

Exceptions to the General Rule.—1. The general 
rule does not appiy where the contract directly re- 
quires the performance of a work intrinsically and 
necessarily dangerous, although the contractor uses 
the most skilful method in its prosecution. Under 
this condition the city or party authorizing the work 
is considered the author of the injury resulting from 
it, whether he does the work himself, or lets it out by 
contract. The person authorizing and the person au- 


1 Erie v. Caulkins, 85 Pa. St. 247; 8. C.,27 Am. Rep. 642; 
Harrison v. Collins, 86 Pa. St. 153; Painter v. Mayor, 46 
Pa. St. 213; Cuff v. Newark, 35 N. J. L.17; 8. c., 10 Am. 
Rep. 205; Scammon v. Chicago, 25 Ill. 424; Blake v. Fer- 
ris, 1 Seld. (N. Y.) 48; King v. Railroad Co., 66 N. Y. 181; 
Storrs v. Utica, 17 N. Y. 104; Cincinnati v. Stone,5 Ohio 
8t. 38; Hilliard v. Richardson, 3 Gray (Mass.), 349; Har- 
per v. Milwaukee, 30 Wis. 365; Wood Mast. & Serv. (2d 
ed.) p. 603, § 314, et seqg.; Water Co. v. Ware, 16 Wall, 566; 
Croft v. Alison, 4 B. & Ald. 590; Wright v. Wilcox, 19 
Wend. 343; Johnson v. Friel, 50 N. Y. 679; McCafferty v. 
Railroad Co., 61 N. Y. 178; Butler v. Hunter, 7 Hurl. & N. 
826; Allen v. Willard, 57 Pa. St. 374; McGuire v. Grant, 1 
Dutch. (N. J. L.) 356; Steele v. Railroad Co., 16 C. B. 550; 
Rapson v. Cubit,9 M. & W. 710; Holmes v. Railroad Co., 
L. R., 4 Exch. 254; Gillis v. Railroad Co., 8 Am. Law Reg. 
{N. 8.) 729; Smith v. Dock Co., L. R., 30. P. 8326; Knight 
v. Fox, 5 Exch. 721; Overton v. Freeman, 11 C. B. 867; 
Plymouth Coal Co. v. Kommisky, 116 Pa. St. 365; Hax- 
amer v. Webb, 101 N. Y. 377; 8. c., 57 Am. Rep. 703; Ed- 
mundson v. Railroad Co., 111 Pa. 8t. 316; Rankin vy. 
Transportation Co., 73 Ga. 229; Hitte v. Railroad Co., 19 
Neb. 620; Bennett v. Truebody, 66 Cal. 509; Matthes v. 
Kerrigan, 53 N. Y. Super. Ct. 431. 





thorized, are both equally liable to the injured party, 
the relation of principal and agent, pro hac vice at 
least, existing between them.? 

In the case of Joliet v. Harwood,' it is held that the 
principle of respondeat superior does not extend to 
cases of independent contracts, where the party for 
whom the work is being done is not the immediate 
superior to those causing the injury, and has no con- 
trol over the manner of doing the work; that the rule 
is otherwise where the work is dangerous in itself, no 
matter how skilfully done. Thus, if a city employs a 
contractor to blast a rock in a street for a sewer, and 
he uses all due care, and damages result to another 
from a stone thrown by the blasting, the city will be 
liable in damages for the injury. 

But the city is not liable where the defect in the 
street, causing the injury, is wholly collateral to the 
work and entirely the result of the negligence or 
wrongful act of the contractor or his servants.5 

In the case of McCafferty v. Railroad Co.,® a railroad 
company let by contract the entire work of building 
its track. The contractor sublet a portion of the 
work; the servants of the subcontractor, in perform- 
ing the work, by a blast threw stones and rocks upon 
the plaintiff’s premises, injuring it: Held, the rail- 
road company was not liable. It was also held that 
Hay v. Cohoes County’ was not applicable to the 
question involved in this case. 

2. Where the duty is imposed upon a city to keep 
its streets in a safe condition for use of the public, it 
cannot shift this obligation to a person who had been 
employed to improve the streets, and if an injury re- 
sults from neglect of such duty, the corporation may 
be held liable for the injury. Where the charter or 
statute imposes a duty upon a city, its faithful dis- 
charge cannot be evaded by any effort to cast this duty 
on another by contract or otherwise.® 


2 Tiffin v. McCormick, 34 Ohio St. 638; Stone v. Railroad 
Co., 19 N. H. 427; Lowell v. Railroad Co.,23 Pick. 24; Car- 
man v. Railroad Co., 4 Ohio St. 339; Fay v. Davidson, 13 
Minn. 523; Savannah v. Waldner, 49 Ga. 316; Blake v. St. 
Louis, 40 Mo. 569; Murphy v. Lowell, 124 Mass. 564; 
Wright v. Halbrook, 52 N. H. 120; Harrisburg v. Saylor, 
87 Pa. St. 216; Joliet v. Harwood, 86 Ill. 110; Whitney v. 
Clifford, 46 Wis. 138; Turner v. Newburg (N. Y.), 16 N. E. 
Rep. 344; Klein v. Dallas (Tex.),88. W. Rep. 90; Chap- 
man Vv. Milton (W. Va.), 7S. E. Rep. 22. 

8 86 Ill. 110. 

4Shearman & Redfield on Neg., § 142; Pfau v. William- 
son, 63 Ill. 16; Kelly v. Mayor, 11 N. Y. 432; St. Paul vy. 
Letz, 3 Minn. 297. 

5 Wilson v. Wheeling, 19 W. Va. 323; Robbins v. Chi- 
cago, 4 Wall. 657; Sulzbacher v. Dickie, 51 How. Pr. 500; 
Nashville v. Brown, 9 Heisk. (Tenn.) 1; Erie v. Caulkins, 
85 Pa. St. 247; 8. C., 27 Am. Rep. 647, and note; Storrs v. 
Utica, 17 N. Y. 104; 8. C., 72 Am. Rep. 437, and note; Kelly 
v. Mayor, 11 N. Y.432; Cincinnati v. Stone, 5 Ohio St. 38; 
Goudier v. Cormack, 2 E. D. Smith (N. Y.), 254; Detroit 
v. Corey, 9 Mich. 165; Springfield v. Le Claire, 49 Ill. 476; 
Palmer v. Lincoln, 5 Neb. 136. 

661 N. Y. 178. 

72N. Y. 159. 

8 Circleville v. Neuding, 41 Ohio St. 465; Storrs v. Utica, 
17 N. Y. 104; Mayor v. O’Donnell, 53 Md. 110; Buffalo v. 
Halloway, 3 Seld. (N. Y.) 493; Robbins v. Chicago, 2 
Black. (U. 8.) 418; City Council v. Wright, 72 Ala. 411; 
Logansport v. Dick, 70 Ind. 65; Detroit v. Corey, 9 Mich. 
165; Hincks v. Milwaukee, 46 Wis. 559; Butler v. Bangor, 
67 Me. 385; Blake v. St. Louis, 40 Mo. 569; Baltimore v. 
Pennington, 15 Md. 385; Nashville v. Brown, Heisk. 
(Tenn.)1; Watson v. Tripp, 11 R. I. 98; Mayor v. Railroad 
Co., 49 N. Y. 657. Compare Painter v. Pittsburg, 46 Pa. 
St. 221; Barry v. St. Louis, 17 Mo. 121; Westchester v. 
Apple, 35 Pa. St. 284; Erie v. Caulkins, 8 Pa. St. 247. 
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In an action against a city for injuries alleged to 
have been sustained by the plaintiff from falling into 
a sewer, which work was let out to a contractor, the 
defendant sought to avoid liability on two grounds: 
1. The contractor was the only party liable. 2. The 
charter provided that the city should not be liable for 
any damages arising from the bad condition of its 
streets, from neglect to repair the same, until a cer- 
tain officer should have been notified thereof and failed 
to repair the same within a reasonable time: Held, 
that neither plea presented any defense to the action; 
that the provision in the charter had no application to 
the case stated; that in permitting the sewer to be 
constructed in a dangerous manner was the cause of 
the injury, and the city was liable.® 

Contributory Negligence of the Plaintiff a Question 
for the Jury.—When different conclusions may well 
and reasonably have been made from the evidence, on 
the question of contributory negligence of the plaintiff, 
the court will not decide the question as a matter of 
law, but will submit it to the jury as a matter of fact. 
If the facts are not controverted, yet if there is a rea- 
sonable ground for different conclusions, the jury is 
to decide as to the contributory negligence of the 
plaintiff. This is a question for the jury in all cases 
except where the facts are undisputed, and the infer- 
ence to be deduced from them is clear and certain. 

When the facts are undisputed, and put one infer- 
ence can be deduced in regard to the case of the 
plaintiff, it is a question of law for the determination 
of the court.U 

Sometimes the question of contributory negligence 
is a mixed question of law and fact.12 It is the duty 
of the court to tell the jury what facts, if proved, will 
constitute contributory negligence, and explain the 
rule of proximate cause.!8 When the court has thus 
instructed the jury, they must determine the facts and 
then apply the law as laid down.!4 

What is Sufficient Notice to the City.—In the prin- 
cipal case it is laid down that where the liability of the 


9 Springfield v. LeClaire, 49 Ill. 476. 

10 Railroad Co. v. Stout, 17 Wall. (U. 8.) 657; City Coun- 
cil v. Wright, 72 Ala. 411; Eureka Co. v. Bass, 81 Ala. 200; 
8.C., 60 Am. Rep. 152; North Penn. R. Co. v. Heileman, 49 
Pa. St. 60; Cooley on Torts, 666; Whart. on Neg. § 420; 
Beach on Cont. Neg. § 163; Hathaway v. Railroad Co., 29 
Fed. Rep. 489; 1 Thomp. on Neg. 401; Jochem v. Robin- 
son, 66 Wis. 638; Detroit v. Van Steinburg, 17 Mich. 99; 
Fernandes V. Railroad Co., 52 Cal. 45; Hart v. Railroad 
Co., 80 N. Y. 622; Boss v, Railroad Co. (R. I.), 21 Am. & 
Eng. R. R. Cas. 364; Pierce on Railroads, 311; Patterson’s 
Ry. Acc. L. §§ 382-384. 

UU Filer v. Railroad Co., 49 N. Y. 47; Reading R. Co. v. 
Ritchie, 102 Pa, St. 425; Beach on Cont. Neg. § 162; Pierce 
v. Whitcom, 48 Vt. 127; 8. c., 21 Am. Rep. 120; Todd v. 
Railroad Co., 3 Allen, 18; 8. c., 80 Am. Dec. 49, dnd note; 
Indianapolis v. Cook, 99 Ind. 10; Larmore v. Iron Co., 
101 N. Y. 391; Merrill v. North Yarmouth, 78 Me. 200; 8.c., 
67 Am. Rep. 794; Talman v. Railroad Co., 98 N. Y. 198; s. 
c.,23 Am. & Eng. R. R. Cas. 313; Schofield v. Railroad 
Co., 114 U. 8. 615; Baker v. Fehr, 97 Pa. St. 70; Railroad 
Co. v. Greiner (Pa.), 28 Am. & Eng. R. R. Cas. 397. 

12 Fernandes v. Railroad Co., 52 Cal. 45; Trow v. Rail- 
road Co., 24 Vt. 487; Beach on Cont. Neg. § 161; Wharton 
on Neg. § 420; Railroad Co. v. Terry, 8 Ohio. St. 570. 

18 Railroad Co. v. State, 36 Md. 366; Railroad Co. v. 
Whitfield, 44 Miss. 446; Montgomery v. Wright, 72 Ala. 
411; 8. C., 47 Am. Rep. 422; Pleasants v. Faut, 22 Wall. 121; 
Detroit v. Van Steinburg, 17 Mich. 118; Pierce on Rail- 
roads, 322; Cumberland R. Co. v. State, 37 Md. 157; Bige- 
low’s Lead. Cas. on Torts, 580. 

14 Thompson on Neg. 1235, § 10; Pierce on Railroads, 
811. For the general doctrine of negligence the lawyer 
must consult works devoted to that subject: Contribu- 
tory Negligence, annotated case, see 26 Cent. L. J. 108. 





city is made to depend on its negligence to keep its 


‘streets in repair, and the question of negligence is de- 


pendent on notice to the city of the existence of some 
defect or obstruction causing the injury; that where 
an agent, or quasi agent, of the city creates the defect 
by an authorized act, the law imputes notice to the 
employer. 

What is sufficient notice, and what is necessary to 
imply ‘t, is a question not susceptible of harmonious 
solution from the decisions of the courts. In absence 
of notice, or the existence of the defect for such a time 
as to imply notice or establish negligence, the corpo- 
ration is not liable except when the doctrine of the 
principal case applies.5 But the doctrine of the prin- 
cipal case shows that the city is liable when the duty 
of maintaining the streets in a safe condition is espe- 
cially imposed on it; therefore, when a dangerous im- 
provement is made, and there is negligence on the 
part of the contractor under the corporation, it is lia- 
ble to a »erson injured thereby, and the law imputes 
noticet 1e employer.'6 D. H. PINGREY. 


ls Market v. St. Louis, 56 Mo. 189; Moore v. Minneapo- 
lis, 19 Minn. 300; Atlanta v. Perdue, 53 Ga. 607; Higert v. 
Greencastle, 43 Ind. 574; Chicago v. Langlass, 66 I11. 381; 
Boucher v. New Haven, 40 Conn. 456; Furnell v. St. Paul, 
20 Minn. 117; Barnes v. Newton, 46 Iowa, 567; Studly v. 
Oshkosh, 45 Wis. 380; Morrill v. Portiand, 4 Cliff. C. C. 
138; Hays v. New York, 74 N. Y. 264; Farrell v. Oldtown, 
69 Me. 72; Noble v. Richmond 31 Gratt. (Va.) 271; Per- 
kins v. Fayette, 68 Me. 152; Weightman v. Washington, 
1 Black. (U. 8S.) 39; Lindholm v.S8t. Paul, 19 Minn. 245; 
Castor v. Uxbridge, 39 U. OC. (Q. B.) 113; Prindle v. 
Fletcher, 39 Vt. 257; Hart v. Brooklyn, 36 Barb. 226; Da- 
vis v. Plank Road, 27 Vt. 602; Reed v. Northfield, 13 Pick. 
(Mass.) 94. 

16 Storrs v. Utica, 17 N. Y. 104; Detroit v. Corey, 9 Mich. 
165; Brusso v. Buffalo, 90 N. Y. 679; Springfield v. Le 
Claire, 49 Ill. 477; 20 Cent. L. J. 383; also 163, § 7. 
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1, APPEAL—Attachment—Bill of Exceptions— Review. 
The order of a justice discharging or refusing to 
discharge an attachment will be reviewed by the court 
of common pleas upon a bill of exceptions. Ifthe bill 
of exceptions shows that the only question is upon the 
weight of evidence the case will not be reviewed by the 
supreme court. — Seville v. Wagner, 8. C. Ohio, Oct. 16, 
1888 ; 18 N. E. Rep. 430. 

2. APPEAL—Bond—Time of Filing.—— Under Colorado 
law, when the time for filing a bond on appeal from the 
county court, as allowed by the court, has expired, the 
court may at any time during the same term extend 
such time. — Pennington v. McNally, 8. C. Colo., Oct. 26, 
1888 ; 19 Pac. Rep. 503 

8. APPEAL—Justices—Questions. In California, an 
appeal on questions of law and fact froma justice’s 
judgment, there having been no trial on issues of fact, 
must be entertained and decided by the superior court 
as on questions of law alone.—Fabvetti v. Superior Court, 
8. C. Cal., Oct. 29, 1888; 19 Pac. Rep. 481. 

4. APPEAL—New Trial—Uncontradicted Evidence. 
Where the killing of stock is shown by the uncontra- 
dicted testimony of its employees not to have been 
caused by the negligence of the railraoad, a verdict for 
the plaintiff should be set aside. — Georgia R. ¢ R. Co. v. 
Wall, 8. C. Ga., Jan. 30, 1888; 78. E. Rep. 639. 


6. APPEAL—Record—Abstract. When the abstract 
fails to show that an appeal was taken, the case will be 
dismissed.— Schooley v. Globe Ins. Co., 8. C. lowa, Oct. 27, 
1888 ; 40 N. W. Rep. 104. 

6. APPEAL—Record— Errors. An assigned error, 
that the court erred in denying a motion to strike out 
an amended answer, where the motion to strike out, 
and the exceptions to the ruling of the court thereon, 
are not preserved in the bill of exceptions, will not be 
considered on appeal. — Whitney v. Teichfuss, 8. 8. Colo., 
Oct. 26, 1888; 19 Pac. Rep. 507. 

7. APPEAL—Record—Errors. The overruling of a 
motion to strike out certain allegations in a replication, 
and the giving of instructions requested by the appellee, 
cannot be considered on appeal without a bill of excep- 
tions. — Brink v. Posey, 8. C. Colo., Oct. 16, 1888; 19 Pac. 




















~ Rep. 467. 





8. APPEAL—Record — Instructions. Instructions 
cannot be considered on appeal, where no transcript of 
the evidence has been filed.—State v. Danials, 8. C. lowa, 
Oct. 29, 1888; 40 N. W. Rep. 109. 

9. APPEAL—Weight of Evidence. Where there is a 
conflict in the evidence, and the verdict is not mani- 
festly against the weight of the evidence, the verdict of 
the jury will not be disturbed.— McGrath v. Bassick, 8. C. 
Oolo., Oct. 16, 1888; 19 Pac. Rep. 462. 


10. ASSIGNMENT—Assignee — Commissions — Interest. 
An assignee is not entitled to commissions on a 
sale which he did not effect, although he had the power 
to sell but refrained from doing so at the request of the 
assignor. An assignee is liable for interest on money 
remaining in bis hands which he did not invest, al- 
though he had authority to do so. — Appeul of Hower, 8. 
OC. Penn., Oct. 1, 1888; 15 Atl. Rep. 687. 


ll. ATTACHMENT— Intervention. A, president of 
a company, at its request advanced $500 to a contractor. 
The contract was countermanded and A gave an order 
for the balance of the $500 not earned. This balance 
was attached as a debt due the corporation: Held, that 
A could not claim this balance as his money. — Sanders 
o. Page, 8. C. Colo., Oct. 16, 1888; 19 Pac. Rep. 468. 

12. BILLS AND NOTES—Actions — Consideration. 
Paro] evidence that defendant signed the note, after re- 
fusing the maker, at the request of the payee on a 
promise that he should not be eld upon it, is admis- 
sible to show want of consideration in a suit by the 
payee.— Kulenkamp v. Groff, 8.0. Mich., Oct. 19, 1888; 40 
N. W. Rep. 57. 

13. BILLS AND NOTES— Consideration—Fertilizers.—— 
Where the maker is sued on his note forthe purchase 
of commercial fertilizers, no waiver or covenant will 

















bar him, under Georgia law, from pleading the want of 
legal inspection. — Faircloth v. DeLeon, 8. C. Ga., July ll, 
1888; 7S. E. Rep. 640. 

14. BILLS AND NOTES—Parol Contract.—Parol evidence 
is inadmissible to show that when a promissory note 
was executed it was agreed, thatif the maker should 
be forced to assign the payee should file his claim with 
the assignee and execute a full release. — Harrison v. 
Morrison. 8. C. Minn., Nov. 2, 1888; 40 N. W . Rep. 66. 

15. Bonp—Constable—Action. A constable’s bond, 
as tax-collector, given to a town, should be prosecuted 
in the name of the town or its commissioners. — Town 
of Warrenton v. Arnington, 8. C. N. Car., Oct. 15, 1888; 7 8. 
E. Rep. 652. 

16. CARRIERS—Delays — Strikes. A railroad com- 
pany is not liable for losses caused by delayed freights, 
where the cause of delay was an organized strike and 
resistance, which neither the railroad company nor the 
civil authorities, which were called upon, could control. 
—Haas v. Kansas City, etc. R. R., 8.C. Ga., Oct. 10, 1888; 7 
8. E. Rep. 629. 

17. CARRIERS—Passengers—Alighting from Train.—— 
It is error to charge, that what would be a reasonable 
time for a man to alight from a train would not bea 
reasonable time for an aged lady, that being a question 
for the jury. — St. Louis, etc. R. R. v. Burns, 8. CO. Tex., 
Oct. 19, 1888; 9S. W. Rep. 467. 

18. CARRYING WEAPONS— Penitentiary Guard. A 
penitentiary guard, notin the lawful discharge of his 
duty as such guard on the premises of the penitentiary, 
nor going nor returning to or from a place for the 
purpose of obtaining ammunition for his weapon, is 
liable, under the Texas law, for carrying weapons.— West 
v. State, Tex. Ct. App., Oct. 10, 1888; 98. W. Rep. 485. 


19. CERTIORARI—Railroad Company — Street Crossing 
—Statute. Construction of Massachusetts statutes 
relative to street crossings on railroads, the duty of 
county commissioners in relation thereto, the remedy 
for errors by certiorari or otherwise, and rulings as 
to costs incurred in such proceedings. — Old Colony, 
etc. Co. v. City of Fall River, S. J. U. Mass., Oct. 19, 
1888; 18 N. E. Rep. 425. 

20. CHAMPERTY — Deed — Adverse Possession. A 
conveyance of land in the aciual adverse possession of 
a third person under claim of title is champertous and 
void. — Combs v. Mc Quinn, Ky. Ct. App., Nov. 3, 1888; 9 8. 
W. Rep. 495. 


21. CONSTITUTIONAL LAw—Corporation— Obligation of 
Contracts—W ater Company. Where a water com- 
pany had a right by charter to take water by pipes for 
the use ofa city from a particular pond for domestic 
and other purposes, it is nevertheless competent for 
the legislature to authorize another company to take 
water for the same purposes in the same city from the 
same pond, the grant to the first company not being 
exclusive; the obligation of no contract is impaired by 
such second grant.— Rockland, etc. Co. v. Camden, etc. Co., 
8. J. C. Me., Nov. 3, 1888; 15 Atl. Rep. 785. 


22. ConTRACT—Contemporaneous Writings.—— Papers 
executed at the same time, or acted upon cojointly, 
together constitute the contract and ascertain the re- 
spective relations and obligations of the parties to it.— 
Kitchen v. Grandy, 8. C. N. Car., Oct. 22, 1888; 78. E. Rep. 
563. 

23. CONTRACT—Deed—Escrow. In an action on a 
written contract to sell land, to be paid for in part by 
other land, defendant may show by parol, that the 
papers executed were placed in the hands of a third 
person, to be delivered when defendant’s wife should 
assent to the transaction and his attorney approve 
plaintiff's title. — Dikeman v. Arnold, 8. OC. Mich., Oct. 19, 
1888; 40 N. W. Rep. 42. 


%. CONTRACTS—Writing — Parol Variation. One 
who proposes to erect a building, and employs an 
architect by written contract to draw up plans and 
superintend the work, cannot show by parol that the 
building was not to be erected and the architect not to 





























604 | THE CENTRAL LAW JOURNAL. 


No. 25 








be paid, unless a loan could be procured. — Marquis v. 
Lauretson, 8. C. Iowa, Oct. 27, 1888; 40 N. W. Rep. 73. 

2%. ConsTRucT—Construction. A agreed to sell B 
all the fruit grown in a certain year on afarm, a portion 
of the purchase price was to be paid when the crop is 
taken off at the end of the year: Held, that the end of 
the fruit season was meant, and not the end of the 
calender year. — Brown v. Anderson, 8. C. Cal., Oct. 23, 
1888 ; 19 Pac. Rep. 487. 

26. CORPORATIONS— Claims — Directors. When a 
claim has been approved by the directors of a corpo- 
ration acting separately, as was their custom, this isa 
sufficient approval in the absence of any law or by-law 
restricting the directors to a different mode.— Longmont 
8S. D. Co. v. Coffman, 8. C. Colo., Oct. 26, 1888; 19 Pac. Rep. 
508. 

27. CORPORATION — Contract — Public Policy — Ultra 
Vires— Restraint of Trade. A contract made by a 
stexmship company with the owner of a competing 
line, by which they agreed to pay him acertain sum 
monthly in consideration of his withdrawing his com- 
petition, is not ultra vires nor against public policy, nor 
in restraint of trade. —Leslie v. Lorillard, N. Y. Ct. App., 
Oct. 16, 1888; 18 N. E. Rep. 363. 


28. CosTs—Intoxicating Liquors—Search.—aA search- 
warrant is served by making the search, and the officer 
is entitled to his fee, under Iowa law, though no intoxi- 
cating liquor for which the warrant was issued is found. 
— Byram v. Polk Co., 8.C. Iowa, Oct. 27, 1888; 40 N. W. 
Rep. 102. 

29. Cost — Trespass — Statute. - Circumstances 
stated under which it was held that a party was not 
entitled to costs in a case of trespass under the Code 
Civil Proc. N. Y. § 3228. — Dunster v. Kelly, N. Y. Ct. App., 
Oct. 16, 1888; 18 N. E.R ep. 361. 


30. Costs—Who Entitled. Where the main object 
of a suit was to restrain the threatened sale of prop- 
erty named in a trust deed and for an accounting, costs 
may be awarded to the plaintiff, he being the successful 
party. — Beckwith v. Beckwith, 8. C. Colo., Oct. 26, 1888; 19 
Pac. Rep. 510. 

31. CoUNTIES—Organization— Registering Deeds. 
Archer county was not attached to Clay for any pur- 
pose in August, 1875, and that the registration in the 
latter county, of a deed of land situated in the former, 
was not constructive notice.— Alford v. Jones, 8. C. Tex., 
Oct. 23, 1888; 9 8. W. Rep. 470. 


82. CRIMINAL LAw—Appeal—Demurrer. The over- 
ruling of a demurrer to an indictment is not ground for 
a new trial, but can be considered on a bill of excep- 
tions. — Flemister v. State,8. C. Ga., Oct. 5, 1888; 78. E. 
Rep. 642. 

33. CRIMINAL LAw—Appeal—Transcript—Record. 
The statute of Massachusetts does not prescribe the 
time when, in a criminal case, the transcript of the 
record shall be filed in the appellate court. It is suf- 
ficient if it be filed at any time during the next succeed- 
ing term in the county before the defendant is called on 
to plead. — Commonwealth v. McPherson, 8. J. C. Mass., 
Nov. 13, 1888; 18 N. E. Rep. 417. 

34. CRIMINAL Law—Appeal from Justice— Bond. 
An appeal bond, conditioned that the defendant shall 
prosecute her appeal with effect, and shall pay such 
fine and costs as shall be adjudued against her by the 
county court, as wellas other costs that may be ad- 
judged against herin the court below, complies with 
Texas law.—Elkins v. State, Tex. Ct. App., Oct. 24, 1888; 9 
8. W. Rep. 491. 

35. CRIMINAL Law—Assault—Intent. In an assault, 
which is commonly called asimple assault, if there is no 
present purpose and no present ability to do an injury, 
there is no assault. — People v. Dodel, 8. C. Cal., Oct. 27, 
1888; 19 Pac. Rep. 484. 

36. CRIMINAL Law—Ass3ault to Murder—Variance. 
Conviction may be had under an indictment for assault 
with intent to murder, alleged to have been committed 

with a gun, though the assault was committed with a 






































pistol.— Douglass v. State, Tex. Ct. App., Oct. 10, 1888; > 
8. W. Rep. 489. ; 

37. CRIMINAL LAaw—Challenge—Tax- roll. When a 
challenge to a juror by the State, because his name 
was not on the assessment roll, it not appearing 
whether the juror was on the regular panel or not, has 
been allowed by the court, the judgment will not be re- 
versed for this cause.—State v. Harding, 8. C. Oreg., Oct. 
23, 1888; 19 Pac. Rep. 449. 

38. CRIMINAL Law — Change of Venue — Costs. 
When a change of venue is takenin a criminal case, the 
county where the case is tried is primarily liable for 
the costs, under Iowa law, which costs must be finally 
paid by the county from which the change was taken.— 
Lockhart v. Montgomery Co.,8. C. Iowa, Oct. 27, 1888; 40 
N. W. Rep. 104. 

39. CRIMINAL LAW — Disorderly House. A com- 
bined retail grocery store and beer saloon, frequented 
by prostitutes and vagabonds for the purpose of drink- 
ing beer, is not a disorderly house, under Pen. Code 
Tex., art. 339. — Harmes v. State, Tex. Ct. App., Oct. 20, 
1888; 9S. W. Rep. 487. 

40. CRIMINAL Law—Former Jeopardy. A convic- 
tion for manslaughter reversed on appeal does not 
sustain pleas of former acquittal and once in jeopardy 
on a retrial for murder. — People v. Carty, 8. C. Cal., Oct. 
28, 1888; 19 Pac. Rep. 490. 

41, CRIMINAL Law—Grand Jury—Filling Vacancies.—— 
Under Iowa law, where one of seven jurors, selected 
for the grand jury from those appearing, is discharged 
before the jury is impaneled, the court may order the 
sheriff to select one of those not drawn to take his 
place.—State v. Gurlagh, 8. C. Iowa, Oct. 30, 1888; 40 N. 
W. Rep. 141. 

42. CRIMINAL Law—Highway—Obstruction. When 
the evidence shows that, when defendant built his 
fence, which was alleged to an obstruction, he honestly 
believed it was upon his own land as the survey in- 
dicated, a conviction for obstructing a public road can- 
not stand. — Parsons v. State, Tex. Ct. App., Oct. 20, 1888; 
9S. W. Rep. 490. 

43. CRIMINAL LAW—Homicide— Justifiable. -—— Where 
there was evidence of deceased’s criminal intimacy 
with defendant’s wife, that defendant had requested 
him to leave her alone, and that just before the killing 
he went with herupa dark alley, itis for the jury to 
say whether the killing is justifiable. — Cloud v. State, 8. 
C. Ga., Oct. 17, 1888; 7S. E. Rep. 641. 

44, CRIMINAL Law — Indictment — Prostitution. 
Under Iowa law, on an indictment charging a count for 
enticing a virtuous female to a house of ill-fame, and 
another for concealing or assisting to conceal a female 
so enticed, and another count charging both offenses, 
judgment cannot be rendered on a general verdict of 
guilty.—State v. Terrill, 8. C. Iowa, Oct. 31, 1888; 40 N. W. 
Rep. 128. 

45. CRIMINAL Law — Jurisdiction — Ordinances. 
Under the Colorado constitution, the criminal courts 
have no jurisdiction of a prosecution for violating a 
city ordinance in carrying on the business of ticket 
brokerage without a license.— Garland v. City of Denver, 
8. C. Colo , Oct. 16, 1888; 19 Pac. Rep. 460. 

46, CRIMINAL Law — Juror — Prejudice. It is not 
ground for a new trial, that ajuror, who had stated on 
his voir dire that he had no prejudice against defendant 
and could render an important verdict, was subse- 
quently discovered to have stated before the trial that 
he believed the defendant guilty, because two jurors 
had found him guilty.—Blackman v. State, 8. C. Ga, June 
5, 1888; 78. E. Rep. 626. 

47, CRIMINAL LAW—Larceny—Trick. If possession 
of goods is obtained by a trick, artifice, or false pre- 
tenses, with the felonious intent on the part of the 
accused to convert them to his own use, he is guilty of 
larceny.— State v. Hali, 8. C. lowa, Oct., 27, 1888; 40 N. W. 
Rep. 107. 

48. CRIMINAL Law- Opening Statement. 
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argument by merely stating his propositions of law 
without discussing his theories as to the facts.— State v. 
Anderson, 8. C. N. Car., Oct. 22, 1888; 7 8. E. Rep. 678. 

49. CRIMINAL Law— Reception of Evidence. —— Under 
Texas law, the trial court may inits discretion, after 
the close of the testimony by both the State and the de- 
fendant, allow the State to introduce a witness to cor- 
roborate a former witness. — Farris v. State, Tex. Ct. 
App., Oct. 10, 1888; 9 8. W. Rep. 487. 

50. CRIMIXAL Law—Sentence — Less Penalty. A 
sentence, on a conviction for illegal sale of intoxicating 
liquor, imposing a fine, and in default of payment im- 
prisonment, being lighter than it might have been, 
cannot be complained of by the offender. — People v. 
Rouse, 8. C. Mich., Oct. 19, 1888; 40 N. W. Rep. 57. 

51. CRININAL LAW — Separation of Jury. A tem- 
porary separation of the jury, one of the jurors re- 
maining in the jury-room in charge of an officer while 
the others are at supper, is not, as matter of law, ground 
for a new trial. — Commonwealth v. Gagle, 8. J.C. Mass., 
Nov. 12, 1888; 18 N. E. Rep. 417. 

52. CRIMINAL Law—Trial—Attorney Assisting. On 
appeal, when the facts are not before it, the appellate 
court will not say that the court abused its discretion 
in allowing an attorney to assist the county attorney 
in the prosecution.— State v. Shinner, 8. C. Iowa, Oct. 30, 
1888 ; 40 N. W. Rep. 144. 

53. DEDICATION— Street — Acceptance. The con- 
veyance of land within a town by deed, decsribing the 
land as bounded by certain designated streets, if pro- 
jected, and designated as being a quarter ofa certain 
block, as laid down on the official map of said town, 
together with five yeurs’ use of the projected streets by 
the public, constitutes a complete dedication of such 
streets to public use without a formal acceptance by 
the town. — City of Eureka v. Craghan, 8. C. Cal., Oct. 27, 
1888 ; 19 Pac. Rep. 485. 

54. DEED—Description—Uncertainty. A deed de- 
scribing the land conveyed as all the lands contained 
in patent No. 383, vol. 15, first class,to me granted by 
the State of Texas, that have not been legally sold or 
disposed of for location, the above lands being situated 

















. andlying in the county of W, and fully described in 


patent which accompanies this deed, is not void for 
uncertainty. — Falls L. § C. Co. v. Chrisholm, 8. C. Tex., 
Oct. 23, 1888; 98. W. Rep. 479. 


55. DEED—Escrow—Delivery. —— A mortgagor agreed 
to execute a deed to the mortgagce and deliver it to a 
third person, to be delivered to the mortgagee on de- 
fault by him in paying an agreed sum less than the 
mortgage, provided the mortgagee receipted in full. 
He made default, demanded back his deed, which he 
did not review, and conveyed the land to A, who knew 
the facts. The holder delivered the deed to the mortg- 
agee’s attorney, who executed a receipt in full: Held, 
that the delivery was binding on the mortgagor and his 
grantee took no title.—McDonald v. Huff, 8. C. Cal., Oct. 
24, 1888; 19 Pac. Rep. 499. 

56. DESCENT AND DISTRIBUTION — Intestate Leaving 
only Nieces and Nephews. Under the provisions of 
Mansf. Dig. Ark. § 2522, that ifan intestate leave sur- 
viving him neither children, father nor mother, his 
estate shall descend to his brothers and sisters, or 
their descendants, in equal parts, the nephews and 
nieces of intestate, his father and mother, brothers and 
sisters being dead, take per capita, and the children of 
a deceased nephew or niece take per stirpes. — Garrett v. 
Bean, 8. C. Ark., Oct. 27, 1888; 9S. W. Rep. 435. 

57. DIVORCE — Custody of Children. When a di. 
vorce is decreed, the care of the minor children should 
be given to the party not in fault, uniess it is manifestly 
improper so to do and a special finding of fact made by 
the court to that effect.—Lambert v. Lambert, 8. C. Oreg., 
Oct. 11, 1888; 19 Pac. Rep. 459. 

58. DivorcE—Setting Aside— Evidence—Witness—Im- 
peachment—New Trial. Where a husband fraudu- 
lently obtains a divorce from his wife by causing the 
petition to be filed in her name,such divorce will be 














set aside upon her petition, and she is a competent wit- 
ness for that purpose. Newly-discovered evidence 
which only tends to impeach a witness is not ground 
for a new trial. — Brown v. Grove, 8. C. Ind., Oct. 23, 1888; 
18 N. E. Rep. 387. 

59. DOWER—Homestead—Election. Until the dis- 
tributive share is set apart, the widow, by occupying 
homestead, will be regarded as having elected to take 
it, under Iowa law. — McDonald v. McDonald, 8. C. Iowa, 
Oct. 30, 1888; 40 N. W. Rep. 126. 

60. DRAINAGE—Assessment— Jurisdiction—County.— 
Upon petition in one county fora ditch leading into 
another county, the county court of the former county 
has jurisdiction to have it constructed in the latter 
county and to assess for the costs thereof lands in the 
latter connty.—Hudson v. Bunch, S. C. Ind., Oct. 24, 1888; 
18 N. E. Rap. 390. 

61. EASEMENT—Kailways— Right of Way. Where 
a right of way is condemned solely forthe passage of 
trains and not for switching and making up trains, by 
A company, which leaves itto B company, which by 
agreement uses itin common: with D company, A and 
B companies are liable for damages sustained from the 
unlawful use of it by D company in switching and 
making up trains. — Backus v. Detroit, etc. R. R., 8. C. 
Mich., Oct. 19, 1888; 40 N. W. Rep. 60. 


62. EASEMENT—Right of Way—Construction. —— Con- 
struction of a conveyance by which the grantor re- 
served aright of way over the land conveyed: Held, 
that the grantor had by virture of that reservation and 
under the terms of that instrument,no right of way 
over another lot subsequently sold to the same 
grantee, not having reserved that right in the convey- 
ance of the latter lot.— Leach v. Hastings, 8. J.C. Mass., 
Oct. 19, 1888; 18 N. E. Rep. 405. 

63. EJECTMENT—Mesne Profits — Improvements. 
Under Iowa law, on a petition by an occupying claim- 
ant for allowance for improvements after judgment for 
plaintiff, in an action to recover the land the plaintiff is 
entitled to a counterclaim for the use and occupation 
prior to his jadgment.— Wells v. Newsom, 8. C. Iowa, Oct. 
27, 1888; 40 N. W. Rep. 105. 

64. ELECTION—County Officers — Justice of the Peace. 
A justice of the peace is a county officer, under the 
election laws of New Jersey. — Statev. Clark, 8.C.N. J., 
Nov. 12, 1888; 15 Atl. Rep. 831. 

68, ELECTIONS — Illegal Voting. Knowledge of a 
person voting that he has been convicted of an assault 
with intent to murder is equivalent tothe knowledge 
that he is not a qualified voter.— Thompson v. State, Tex. 
Ct. App., Oct. 10, 1888; 9S. W. Rep. 486. 

66. EMINENT DoMAIN—Compensation— Streets. A 
railroad, lowering the grade of a street to adjust it to 
its tracks, is liable to an adjacent lot owner injured 
thereby, as for land taken for the company’s use, 
though none of the lot itselfis taken.—Shealy v. Chicago, 
etc. R. R., 8. C. Wis., Oct. 8, 1888; 40 N. W. Rep. 145. 

67. EMINENT DOMAIN—Wharves— Statute. Under 
the statutes of New York, the owner ofthe bulk-head 
may maintain an action against the city for building a 
bulk- head in front of his, thereby destroying his wharf 
privileges, unless the city pays or tendersto him the 
proper compensation. — Kingsland v. Mayor, N.Y. Ct. 
App., Oct. 26, 1888; 18 N. E. Rep. 435. 

68. Equiry—Damages—Assessment. In chancery 
to restrain further detention of land, damages for in- 
jury already received may be determined by reference 
to the master. — Busby v. Mitchell, 8. C. 8. Car., Oct. 19, 
1888; 7 8. E. Rep. 618. 

69. Equity — Rescission of Contract — Mistake. 
Where it was the intention of both grantor and grantee 
that the conveyance should be of land on which stood 
a building, and that was the main inducement to the 
purchase, but by mutual mistake as to its location the 
conveyance did not include it, the grantee is entitled to 
a rescission.— Barth v. Deuel, 8. C. Colo., June 1, 1888; 19 
Pac. Rep. 471. 

70. EQuIry PLEADING — Abatement of Action. 
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party who has sued in his own name for his own inter- 
est and has parted wit': his interest, cannot prosecute 
the suit thereafter. Where a plea is filed which goes to 
the whole equity of the bill, and afterwards a motion is 
made by which the truth of the pleais conceeded, the 
plea will be held to be allowed. Statement of the dif- 
ference between a bill in the nature of a revisor and a 
supplemental bill. Where an original complainant has 
assigned his interest his assignee must proceed to liti- 
gate the case by an original billin the nature of a sup- 
plemental bill. — Fulton v. Greacen, N. J. Ct. Chan., Nov. 
9, 1888; 15 Atl. Rep. 827. 


71. EVIDENCE—Parol—Writings. A written agree- 
ment to raft certain logs properly for towing, the price 
to be paid on delivery to the towing vessel, cannot be 
varied by showing a parol contemporaneous agree- 
ment, that the logs were not to be rafted until the 
purchaser furnished the necessary rafting gear.— Meek- 
ins v. Newberry, 8. C. Car., Oct. 15, 1888; 7S. E. Rep. 655. 


72. EVIDENCE—Writings—Parol. Parol evidence is 
admissible to show that the time specified in the writ- 
ten contract for the completion of machinery was 
regarded as essential, and also to show that the pur- 
chase of cotton seed in advance, in order to have the 
same ready for the manufacture of oil by that time, was 
contemplated. — Van Winkle v. Wilkins, 8. C. Ga., May 2, 
1888; 78. E. Rep. 644. 

73. ESTOPPEL—Corporation— Stockholder — Contract. 
Circumstances stated under which a stockholder of a 
corporation, who was under a contract to supply cans 
to it, is estopped from denying the title of a purchaser 
of fruit from that corporation. — Kilgore v. Smith, 8. C- 
Penn., Oct. 1, 1888; 15 Atl. Rep. 698. 


74. EXECUTION— Sale — Redemption — Equity — Evi- 
dence. Circumstances stated under which it was 
held that there was no sufficient evidence before the 
court that the purchaser at an execution sale had 
promised the defendant that he might redeem the 
property, and that the bill forthat purpose must be 
dismissed. — Maloney v. Herbert, N. J. Ct. Chan., Nov. 8, 
1888 ; 15 Atl. Rep. 824. 


75. EXECUTORS—Claims—Sureties. B became ad- 
ministrator of A with C as surety. B was removed for 
squandering the estate. C was appointed and charged 
with the penalty of B’s bond. C died and D was ap- 
pointed, who filed a claim as such for the full amount 
of B’s bond against C’s estate: Held, that C’s liability 
could only be determined by settling his account as A’s 
administrator de bonis non, and charging him with the 
balance after allowing all just credits.— Brown v. Jacobs, 
8. C. Neb., Oct. 31, 1888; 19 Pac. Rep. 137. 


76. EXECUTOR—Commissions—Contract.—— An agree- 
ment by executors, on taking possession of the estate, 
that the commissions for their services should be di- 
vided equally among them, is a valid contract npon 
sufficient consideration. The fact that the work was 
chiefly done by one of the executors is immaterial. — 
John v. John, 8. U. Penn., Oct. 1, 1888; 15 Atl. Rep. 675. 


71. EXECUTOR — Fraud — Bona Fide Purchaser. 
Fraud between the administrator and his immediate 
vendee will not effect subsequent purchasers who are 
such bona fide and for value, and who derive title 
through his deed without notice of the fraud.— King v. 
Cabaniss, 8. C. Ga., Oct. 3, 1888; 7 8. E. Rep. 620. 


78. EXECUTORS AND ADMINISTRATORS — Accounting — 
Investment— Conversion. Where an executor in- 
vested the money of the testatrix in the stock of a bank 
for which she had expressed a preference, and the stock 
by mistake was made in the name of the executor per- 
sonally: Held, that he was not liable for the Joss on the 
stock, there being no conversion.— Appeal of Pensyl, 8. C. 
Penn., Oct. 1, 1888; 15 Att. Rep. 719. 

79. EXECUTORS AND ADMINISTRATORS— Bond — Action 
Upon Bond. Where the letters of one admistrator 
are revoked, execution issued against him and re- 
turned nulla bona,the bond may be sued upon by the 
other admistrator, although it is a joint bond given 


























with sureties by both administrators.—Sperbd v. McConn, 
N. Y. Ct. App., Oct. 26, 1888; 18 N. E. Rep. 441. 

80. EXECUTOR AND ADMINISTRATOR — Parties — Ac- 
counting. Where an executor, having different 
amounts of money in his hands to invest for the benefit 
of several different persons, who makes one invest- 
ment including all the funds, and ultimately converts 
the whole to his own use: Held, that all the beneficia- 
ries of the several trusts are necessary parties to a pro- 
ceeding for an accounting by him.—Deegan v. Capner, N. 
Y.Ct. Chan,, Nov. 8, 1888; 15 Atl. Rep. 819. 

81. EXECUTORS AND ADMINISTRATOS— Sale of Lands to 
Pay Debts — Title. Construction of Massachusetts 
statutes relative to the sale of land by an administrator 
to pay the debts of the intestate, the notice to be given 
ofan application for license to make such sale, who 
may oppose such sale: Held, that the administrator 
can only sell the title of the decedent, and that no 
question of his title was involved or could be raised. — 
Walker v. Fuller, 8. J. C. Mass., Oct. 19, 1888; 18 N. E. Rep 
400. 

82. HigHwaY—Sidewalk— Defects — Town. Cir- 
cumstances stated under which it was held that a town 
is liable for a defective sidewalk when it had, or might 
have had, notice of such defect. — Noyes v. Inhabitants, 
etc. Co., 8. J. C. Mass., Oct. 19, 1888; 18 N. E. Rep. 423. 


83. HOMESTEAD—Business—Extent. Where A be- 
comes insolvent and makes an assignment, but con- 
tinues to use his business house for a business he 
carries on, such house and the two lots, on part of both 
of which it stands, are exempt from execution as a 
business homestead, under Texas law. — Hargadine v. 
Whitfield, 8. C. Tex. Oct. 19, 1888; 9S. W. Rep. 475. 


84. HOMESTEAD — Illegal Levy — Damages. The 
facts that land claimed as a homestead is not paid for, 
that claimant has made a conditional sale of it which 
has failed, and that after the levy on crops thereon he 
has reconveyed it to his vendor, do not interfere with 
his right to exemption nor to damages for the levy. — 
Lee v. Welborne, 8. C. Tex., Oct. 19, 1888; 9S. W. Rep. 471. 


85. HOMESTEAD— Mortgage — Wife’s Signature. 
Under Wisconsin law, a mortgage of a homestead by a 
married man, without his wife’s signature, is void, 
though at the time she is living apart from him.—Herron 
v. Knapp 8. § Co.,8.C. Wis., Oct. 8, 1888; 40N. W. Rep. 
140. 

86. HUSBAND AND WIFE—Conveyance—Private Exam- 
ination. The private examination of an infant 
married woman as to her execution of a deed is, under 
North Carolina law, not conclusive, and does not bar 
any right of dower she might bave in the lands con- 
veyed.—Eppo v. Flowers, 8.C. N. Car., Oct. 22, 1888; 7S. E. 
Rep. 680. 

87. FERRY—Franchise— Construction. Construc- 
tion of Pennsylvania statutes relative to aferry across 
the Susquehanna river at the town of Sunbury. — Sun- 
bury v. Grant, 8S. C. Penn., Oct. 1, 1888; 15 Atl. Rep. 706. 


88. FISHERIES—Nets— Constitutional Law. Code 
N. C. § 3383, prohibiting the setting or fishing of a dutch 
or pod net in certain rivers, is constitutional. — Rea v. 
Hampton, 8. C. N. Car., Oct. 15, 1888; 78. E. Rep. 619. 

89. FRAUD — Confidential Relations. A, who had 
been B’s confidential business adviser, urged B to in- 
vest in a new enterprise, representing that certain 
property purchased for the purpose cost $20,000, when 
in realty it cost $14,000. On that basis B invested and 
secured a one-third interest in the corporation formed 
tor the purpose, paying more than the other two-thirds 
cost A and another: Held, that the representation was 
actionable. — Teachout v. Van Hoesen, 8. C. Iowa, Oct. 30, 
1888; 40 N. W. Rep. 96. 

90. Fraups — Statute of — Promise to Pay Debt of 
Another.———Circumstances stated under which it was 
held that if the testimony of the plaintiff was to be 
believed the defendants were liable upon an original 
contract to pay for the printing of a book, and that 
they did not promise to pay the debt of another, and 
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that the statute of frauds did not apply. — Greenough v. 
Richholiz, 8. C. Penn., Oct. 1, 1888; 15 Atl. Rep. 712. 

91. FRaupDs—Statute of— Sale — Coal. Defendant 
cannot, in an action for the price of coal, recoup 
damages for breach of a contract to furnish him coal 
during the season, when the only evidence of his con- 
tract under the statute of frauds is a letter in July from 
him, accepting an oral offer, to which defendant sent a 
reply refusing to furnish certain coal he desired.—Dela- 
ware § H. Co. v. Roberts, 8. C. Mich., Oct. 19, 1888; 40 N. W. 
Rep. 53. 

92, FRAUDULENT CONVEYANCES — Billsin Equity — 
Merger. The grantee in a fraudulent conveyance, 
who purchases subsequent judgments against his 
grantor, while suits are pending thereon to subject such 
property thereto, acquires the lien created by the insti- 
tution of such suits, and such lien is paramount toa 
Hen acquired by another creditor bringing a similar 
suit.—Fordyce v. Hicks, 8. C. Iowa, Oct. 25, 1888; 40 N. W. 
Rep. 79. 

93. FRAUDULENT CONVEYANCE— Bona Fide Purehaser. 
Though a deed to A is fraudulent and void as to 
creditors, a conveyance by A to B for valuable consid- 
eration without notice of the fraud would be valid, al- 
though B knew ofthe levy of the attachment lien. — 
Morrow v. Graves, 8. C. Cal., Oct. 22, 1888; 19 Pac. Rep. 489. 

94, FRAUDULENT CONVEYANCES — Judgment — Collat- 
eral Attack. In an action to enforce a judgment 
against property in the hands of the debtor’s grantee, 
the grantee cannot show that service in the action, 
wherein it was obtained, was accepted in another State, 
when the acceptance itself does not so show. — Wright 
e. Mahaffey, 8. C. lowa, Oct. 29, 1888; 40 N. W. Rep. 112. 

95. FRAUDULENT CONVEYANCE — Mortgage. Cir- 
cumstances stated under which it was held that a 
mortgagor retaining possession and carryingon busi- 
ness on the mortgaged premises, partly inthe name of 
the mortgagee and partly on his own account, render- 
ing no account, and admitting that the object of the 

















* mortgage was to secure the property from his credit- 


ors,is guilty of fraud, and that the conveyance was 
fraudulent. — Deckerv. Wilson, N. J. Ct. Chan., Nov. 2, 
1888; 15 Atl. Rep. 816. 


96. FRAUDULENT CONVEYANCES— Mortgages — Posses- 
sion. A sold a stock of goods to B, taking B’s notes 
secured by a mortgage on the goods, which provided, 
that B should carry on the business and pay A within a 
reasonable time from the proceeds. Nothing showed 
thatthe mortgage was executed in bad faith orto se- 
cure an antecedent debt, and in afew months B paid 
more than $660 on the debt: Held, that the evidence re- 
butted any presumption of fraud, because B had pos- 
session of and sold the goods, and in violation of his 
agreement bought other goods and intermingled them 
with these.—Xreth v. Rogers, 8. C. Car., Oct. 22, 1888; 8. E. 
Rep. 682. 

97. INDEMNITY—Contract—Construction—Surety. 
Where a surety or indorser is indemnified by a mortg- 
age to secure him against his liability on certain named 
notes, executed by his principal and against liability on 
the removal of those notes: Held, that under the terms 
of the agreement the surety was entitled to indemnity 
from the mortgage against his liability on a note which 
was outstanding when the mortgage was executed. — 
Appeal of Lancaster Nat. Bank, 8. C. Penn., Oct. 1, 1888; 15 
Atl. Rep. 697. 

98, INDICTMENT—Statute—Burden of Proof—Physician. 
An indictment which charges an offense in the 
language of the statute is sufficient. An indictment 
eharging that defendant practiced medicine without a 
license is sustained by proof showing that he practiced 
m¢dicine within two years. The burden of proof to 
show that he had a license is upon the defendant.—Ben- 
ham v. State, 8. C. Ind., Nov. 9, 1888; 18 N. E. Rep. 454. 

99. INFANT—Contract—Disaffirmance, Thirty two 
days after attaining majority is a reasonable time 
within which a contract made in infancy may be disaf- 
firmed, under Iowa law. — Leacoz v. Grifith, 8. O. Iowa, 
Oct, 29, 1888; 40 N. W. Rep. 109. 

















100. INJUNCTION—Injunction Bond— Bond — Waste — 
Mistake. Where an injuction is issued to restrain 
the defendant from committing waste on land to which 
he makes no claim, and of which he is not in possession, 
the land being misdescribed by mistake, no action will 
lie upon the injunction bond.—Kulp v. Bowen, 8. 0. Penn., 
Oct. 1, 1888; 15 Atl. Rep. 717. 

101. INNKEEPERS—Liens—Stable-keeper. A livery 
stable-keeper, who is also an innkeeper, and who fails 
to show that the owner of horses, which he has kept 
and cared for, was his guest, cannot set up the inn- 
keeper’s lien at common law. — Wall v. Garrison, 8. C. 
Colo., Oct. 16, 1888; 19 Pac. Rep. 469. 

102. INSOLVENCY—Fraudulent Conveyance. Con- 
struction of the insolvent laws of Massachusetts, and 
circumstances stated under which it was held to be a 
question for the jury, whether, under the evidence the 
case came within the statute of Massachusetts, ch. 157, § 
98, which provides that sales not in the ordinary course 
of business should be prima facie evidence that the pur- 
chaser believed in the contemplated insolvency of the 
seller.— Stevens v. Pierce, 8. J. C. Mass., Oct. 19, 1888; 18 N. 
E. Rep. 411. 

103. INSURANCE—Life— Application. An applica- 
tion for insurance, with a warranty of truthfulness, 
stated that B, the beneficiary, was the applicant’s 
cousin. Upon the refusal of insurance A wrote in the 
name of B, and, on his authority, that B was a creditor 
and dependant on A. The policy was then issued. It was 
found that B was a creditor but not dependant on A: 
Heid, that the letter was not apart of the application, 
but admissible on the question of fraud in procuring 
the insurance.’— Mace v. Provident L. I. Ass’n., 8. 0. N. 
Car., Oct. 22, 1888; 7S. E. Rep. 674. 

104. INSURANCE—Mutual Benefit— Waiver. A mu- 
tual benefit association issuing a certificate, with a pro- 
vision avoiding it in case the insured injured his health 
by the use of stimulants, with the right to cancel it 
during his life for such action, to a person known to its 
agent to be a confirmed drunkard, waives its right to 
defend an action on the certificate on that ground. — 
Ne v. Ce tM. B. Ass.,8.C. Iowa, Oct. 26, 1888; 
40 N. W. Rep. 87. 

105. INSURANCE—Mutual Insurance—Membership. 
Circumstances stated under which it was held that a 
party who had taken out a policy on his barn ina mu- 
tual insurance company and paid the premium thereon 
was a member of the company. — Farmers’, etc. Co. v. 
Mylin, 8. C. Penn., Oct. 1, 1888; 15 Atl. Rep. 710. 

106. INSURANCE—W aiver—Estoppel. An insurance 
company is estopped from setting up the failure of the 
policy to state certain facts required to be stated if they 
existed, where the company’s agent, when issuing the 
policy, knew that the facts existed.— Crescent Ins. Co. v. 
Camp, 8. C. Tex., Oct. 19, 1888; 98. W. Rep. 473. 

107. INTOXICATING LIQuORS—Evidence — Illegal Sales. 
Upon a prosecution for illegal sale of liquors, evi- 
dence that one of the purchasers was seen to give 
money to one M was admitted, but the jury were prop- 
erly instructed that they should disregard it unless they 
were satisfied that M and the defendant were conferates- 
—Commonwealth v. McDonald, 8, J. C. Mass., Oct. 19, 1888; 
16 N. E. Rep. 402. 

108. INTOXICATING LIQUORS— Illegal Sale — Evidence. 
Circumstances stated under which it was held that 
there was sufficient evidence of an illegal sale of liquor 
against the defendant to go to the jury.— Cowmonwealth 
v. Murphy, 8. J. C. Mass., Oct. 19, 1888; 18 N. E. Rep. 403. 

109. INTOXICATING LIQUORS — Illegal Sales —Prosecu- 
tion. Any person may prosecute for violation of the 
law prohibiting illegal sales of liquors, although it is. 
made a special duty of certain public officers to do so. 
v. Murphy, 8. J. C. Mass., Nov. 12, 1888; 18 



































N. E. Rep. 418. 
110. INTOXICATING LIQuORS—Judicial Cognizance. 
Alcohol is, as matter of law, an intoxicant.— Snider v. 
State, 8. O. Ga., Oct. 17, 1888; 7 8. E. Rep. 631. 
11L. InroxicaTine Liquors— Transportation—Permit,. 








608 


THE CENTRAL LAW JOURNAL. 


No. 25 











Under Code Iowa, § 1553, the driver of a team, for 
one who undertakes with his own wagons to deliver 
intoxicating liquors without the certificate of the 
county auditor, is punishable. — State v. Campbell, 8. C. 
Iowa, Oct. 30, 1888; 40 N. W. Rep. 100. 

112. IRRIGATION — Rights of Riparian Owners. A 
valid appropriation of the waters of a stream, to the 
exclusion of a riparian owner, may be made for the 
purpose of irrigation, though the lands to be irrigated 
are not located on the banks or in the neighborhood of 
the stream.—Hammond v. Rose, 8. C. Colo., Oct. 16, 1688; 
19 Pac. Rep. 466. 

113. JUDGMENT—Amendment—County Court. In 
a term case the county court may, upon the motion of 
&@ party to the action, upon due notice to the adverse 
party, amend a docket entry to conform to the facts.— 
Grimes v. Grosjean, 8. C. Neb., Oct. 31, 1888; 40 N. W. Rep. 








187. 

114. JUDGMENT — Default — Excusable Neglect. 
When a defendant sent to an insolvent attorney in an- 
other part of the State the necessary papers for his de- 
fense, who allowed judgment to go against him for 
want of a verified answer, the defendant not having 
consulted with his attorney, nor being aware of such 
requirement, the default was set aside.— Gwathmey v. 
Savage, 8. C. N. Car., Oct. 15, 1888; 78. E. Rep. 661. 

115. JUDGMENT—Dismissal on Demurrer. A dis- 
missal of a petition on demurrer for want of merits, 
the plaintiff refusing to amend, is an adjudication of all 
matters pleaded, or which could or should have been 
pleaded in the petition to entitle plaintiff to the relief 
therein prayed.—Lamb v. McConkey, 8. C. Iowa, Oct. 26, 
1888; 40 N. W. Rep. 77. 

116. JUDGMENT—Impeachment. A domestic judg- 
ment may be impeached in an action thereon by evi- 
dence that, at the time the suit was brought in which it 
was recovered, defendant therein was a non-resident 
of the State and had no notice of its commencement or 

d Needh v. Thayer, 8S. J. C. Mass., Oct. 22, 














¥ son. 
1888; 18 N. E. Rep. 429. 

117. JUDGMENT — Res Adjudicata—Divorce.——Where, 
by the decree in a divorce suit, it is adjudged that cer- 
tain funds in a bank belonged to the wife, the husband 
cannot maintain an action against the bank for such 
funds, the ownership of them being res adjudicata.— 
Glaze v. Citizens’, etc. Co., 8. C. Ind., Nov. 9, 1888; 18 N. E. 
Rep. 450. 

118. JUDGMENT—Res Adjudicata—Partition—Appeal.— 
Where a proceeding for partition hed been decided by 
the trial court, and the judgment set aside and appeal 
taken to an appellate court, and a second proceeding 
for partition instituted, the judgmentin the first case 
is no bar to the second petition; itis not res adjudi 


deny plaintiff's titie or set up an outstanding title in 
another.—Eckles v. Booco, 8. C. Colo., Oct. 16, 1888; 19 Pac. 
Rep. 465. 

123. LANDLORD AND TENANT— Lease. A company 
erected certain buildings on its land, where B boarded 
its men, furnishing the houses and paying the company 
rent. The company deducted from the pay of their 
men the board they owed, paying to B the amount, 
after deducting the rent due to it: Held, that this 
amounted to a lease, and the possession of the build- 
ings was in B.—Lightbody v. Truelsen, 8. C. Minn., Nov. 2, 
1888; 40 N. W. Rep. 67. 

12%. LANDLORD AND TENANT—Lease—Possession. 
A lessee who is unable to obtain possession on account 
of a prior parol lease, may sue the lessor upon an im- 
plied covenant for quiet and peaceable possesion.— 
Brennan v. Jacobs, 8. C. Penn., Oct. 1, 1888; 15 Atl. Rep. 685. 

125. LANDLORD AND TENANT—Release—Discharge.— 
A contract between lessor and lessee, by which they 
release and relieve one another from all the terms and 
obligations of the lease, releases an obligation of the 
lessee to pay taxes not then due or payable, though 
previously assessed.—Henry v. Chrisinger, 8. C. Iowa, 
Oct. 30, 1888; 40 N. W. Rep. 121. 

126. LICENSE — Parol License — Revocation — Limita- 
tions—Easement. A parol agreement between the 
owner of a spring and another that the latter may take 
all water necessary for domestic purposes from the 
spring, isa mere license, and may be revoked by the 
grant toa third person of the right to take all the 
water in the spring by pipes. But if the licensee con- 
tinues to use the spring according to the terms of his 
license for twenty years his easement is complete, and 
he may continue to use the water.—Eckerson v. Crippen, 
N. Y. Ct. App., Oct. 26, 1888; 18 N. E. Rep. 443. 

127. Lrgns—Landlords—Crops—Priority. A mort- 
gagor in possession after condition broken cannot give 
alien on the crop superior to all others, under Code N. 
C. § 1799, and when he subsequently takes a lease from 
the mortgagee, the lien of the latter on the crops, un- 
der § 1754, takes precedence.— Brewer v. Chappell, 8. C. N. 
Car., Oct. 22, 1888; 7S. E. Rep. 670. 

128. LIMITATIONS —Suits — Return of Summons. 
Under Kentucky law, where a summons was issued 
and served within the period of limitation for the ac- 
tion, but cited defendant to appear at the next term, 
which commenced within ten days, and a continuance 
was had to the following term, which was after the 
period of limitation had expired, the statute of limita- 
tions is no bar to the action.—Louisville, etc. R. Co. v. 
Smith, Ky. Ct. App., Oct. 27, 1888; 9S. W. Rep. 493. 


129. Logs—Intermingling — Compensation. The 























until after the reversal of the decree in the first case.— 
Appeal of Small, 8. C. Penn., Oct, 1, 1888; 15 Atl. Rep. 807. 

119. JURISDICTION— Appearance. By appearing in 
the county court and entering on the trial on the 
merits, a defendant gives that court complete jurisdic- 
tion of the action.—Reed v. Cates, 8. CO. Colo., Oct. 16, 
1888 ; 19 Pac. Rep. 464. 

120. JUSTICE OF THE PEACE—Appeal—Dismissal. 
Under Colorado law, the filing of the transcript on ap- 
peal from a justice in the appellate court is necessary 
to give the latter sufficient jurisdiction to warrant a 
dismissal of the appeal.— Denver, etc. R. Co. v. Rader, 8. 
‘C. Colo., Oct. 16, 1888; 19 Pac. Rep. 476. 

121, LANDLORD AND TENANT—Abatement and Revivor 
—False Representations—Evidence. An action can 
be maintained by the lessee against the lessor for 
falsely representing that the house leased was healthy. 
Such actions survive upon the death of the plaintiff to 
his representatives. Evidence is admissible in such 
cases as to the condition of the drainage of the house 
before, at and after the execution of the lease.—Cutter 
v. Hamien, 8. J. C. Mass., Oct. 19, 1888; 18 N. E. Rep. 397. 

122. LANDLORD AND TENANT—Denial of Title. 
Plaintiff having proved the execution of a lease and 
defendant’s possession under it, defendant cannot 

















wi in law, giving compensation to an owner for 
driving logs, which have become intermingled with his 
own, includes bailees, under the term owner, and it is 
immaterial whether the intermingling occurred at the 
beginning of or during the drive.— Wisconsin, etc. A. v. 
Comstock L. Co., 8. C. Wis., Nov. 8, 1888; 40 N. W. Rep. 146. 

130. Lost INSTRUMENT—Averment — Evidence. In 
an action on a lost note, itis sufficient to aver chat the 
note is lost; there need be no averment that diligent 
search had been made; that is a matter of evidence. 
An allegation that defendant had failed to pay the note 
in work, as he had agreed to do,is a sufficient aver- 
ment that the note was unpaid when the suit was 
brought.—Douthit v. Mohr, 8. C. Ind., Nov. 9, 1888; 18 N. 
E. Rep. 449. 

131. MASTER AND SERVANT — Fellow-servant — Negli- 
gence. Construction of Massachusetts statutes 
giving to a servant injured by the negligence of a fel- 
low-servant an action against the master for such neg- 
ligence. Circumstances stated under which no action 
can be maintained.—Ashley v. Hart,8. J.C. Mass., Oct. 
29, 1888; 18 N. E. Rep. 416. 

132. MASTER AND SERVANT—Negligence—Jury. A 
was sent by his employer to remove one of its electric 
lamps and connect the wires with the circuit. He 











knew nothing about such work. While he was so en- 
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gaged the electric current was turned on earlier than 
was its custom: Held, that a nonsuit was properly re- 
fused, the questions of negligence and contributory 
negligence being for the jury.—Colorado E. Co. v. Lib- 
bers, 8. C. Colo., Oct. 16, 1888; 19 Pac. Rep. 479. 

1383. MECHANIC’s LIEN—Apportionment. Circum- 
stances stated under which it was held that where 
work was done on an entire contract there could be no 
apportionment, although two parties were interested, 
and consequently there could be no lien.—Cahill v. 
Capen, 8. J.C. Mass., Oct. 19, 1888; 18 N. E. Rep. 419. 

134. MISTAKE—New Trial —Amendment — Record. —— 
When a mistake has been committed in the trial court 
in a case originating before a trial justice, on appeal a 
new trial will be granted in order that the trial justice 
may amend the record.—Commonwealth v. LeClaire, 8. J. 
C. Mass., Oct. 22, 1888; 18 N. E. Rep. 428. 

135. MORTGAGE—Judgment — Res Adjudicata. A 
party, who was made a party to foreclosure proceed- 
ings for the purpose of settling his lability, and did not 
show to the court his suretyship, as required by law, in 
order not to be considered equally liable with the prin- 
cipal debtor, is bound by the decree.—Case v. Hicks, 8. 
C. Iowa, Oct. 25, 1883; 40 N. W. Rep. 75. 

136. MORTGAGE — Possession—Growing Crops. In 
North Carolina, a mortgagee is entitled to possession 
and the crops produced on the land till the debt is 
paid, in the absence of any contrary agreement, and his 
rights are not abridged by a clause expressly providing 
that the crops shall not be removed in any year until 
the installment for that year is paid.—Coor v. Smith, 8. 
C. N. Car., Oct. 22, 1888; 7S, E. Rep. 669. 

137, NEGLIGENCE—Action—Instruction. Where, in 
an action for damages for the death of plaintiff’s minor 
son, the court charged the jury that if plaintiff knew 
that the work in which the son was engaged was dan- 
gerous, he was guilty of contributory negligence, but 
added “I refer you to the general charge,” the general 
charge was that if the defendant failed to apply suita 
ble appliances the jury should ascertain plaintiff's dam- 
ages: Held, that the general charge was erroneous, be- 














- cause it withdrew the question of negligence from the 


jury.—Schwenk v. Kehler, 8. C. Penn., Oct. 1, 1888; 15 Atl. 
Rep. 694. 

138. NEGLIGENCE—Contributory Negligence. Cir- 
cumstances stated under which it was held that a 
person well acquainted with the usual manner of 
switching cars, who stepped from the track and was 
injured by a train, was guilty of contributory negli- 
gence.— Ohio, etc. Co. v. Hill, 8. C. Ind., Nov. 10, 1888; 18 
N. E. Rep. 461. 

139. NEGLIGENCE— Contributory Negligence. Cir- 
cumstances stated under which it was held that a per- 
son killed by the falling of a car from a trestle had 
been guilty of contributory negligence, and his repre- 
sentative could notrecover damages.—Carroll v. Penn- 
sylvania, etc, Co., 8. C. Penn., Oct. 1, 1888; 15 Atl. Rep. 688. 

140. NEGLIGENCE—Evidence—Admissibility—— In an 
action against a railroad, where the evidence is con- 
flicting as to whether there was a low joint on thetrack, 
by which the engine was derailed, it is competent to 
show that defendant’s employees raised the joint im- 
mediately after raising the engine.—Kukns v. Wisconsin, 
etc. R. Co., 8. C. Towa, Oct. 26, 1888; 40 N. W. Rep. 92. 

141. NEGLIGENCE—Implied Negligence — Corporation. 
A woman, who was invited to ride ina vehicle by 
the owner thereof, cannot be charged with his alleged 
negligence, when she sues the city on account of inju- 
ries suffered by reason of an obstruction negligently 
left in the street.— Town of Knightstown v. Musgrove, 8. C. 
Ind., Nov. 9, 1888; 18 N. E. Rep. 452. 

142. NEGLIGENCE — Jury. Circumstances stated 
in which it was held that the question whethera min- 
ing company was liable to the plaintiff for injuries re- 
ceived in consequence of the alleged negligence of the 
company’s servant was for the jury. — bright v. Min- 
eral, etc. Co., 8. C. Penn., Oct. 1, 1888; 15 Atl. Rep. 709. 

143. NEw TRIAL—Appeal.——A question of law avail- 

















able, but not raised, at the trial cannot be raised on 
motion for a new trial; no appeal lies from an order of 
the superior court overruling a motion for a new trial. 
—Holdsworth v. Tucker, 8. J.C. Mass., Oct. 29, 1888; 18 N. 
E. Rep. 430. 

144. NEW TRIAL—Statutory Right. Under the In- 
diana statutes the defeated party in ejectment case 
is entitled as of right to a new trial within a year: Held, 
that this statute applies to a casein which itis sought 
to revest in the grantor the title of land which he had 
been induced by fraud to convey. — McKittrick v. Glenn, 
8. C. Ind., Oct. 23, 1888; 18 N. E. Rep. 388. 

145. PARENT AND CHILD—Labor of Children.—— Where 
some of the children acquire property for themselves 
and the other children under an agreement with the 
parents that it shall belong to the children, and not to 
the family generally, is not liable forthe debts of the 
children.—Bener v. Edgington, 8. C. Iowa, Oct. 29, 1888; 40 
N. W. Rep. 117. 

146. PARTNERSHIP—Frauds—Individual Creditors. 
A partner who admits that he has in his hands money 
which he has drawn out of the firm, cannot hold it sub- 
ject to possible claims of creditors of the firm as against 
his own creditors, but may be required to deliver it toa 
receiver in a proceeding by creditor’s bill.—Hamilton v. 
Harris, 8. C. Mich., Oct. 19, 1888; 40 N. W. Rep. 56. 

147. PATENTS— Agreement for Assignment— Construc- 
tion. The terms of a contract stated under which 
the obligor was held to be bound to transfer the obligee 
all his patents granted or applied for, and all his im- 
provements, i. ¢.,inventions »nade by his subsequently 
to the date of the contract upon the same subject-mat- 
ter. The contract held also to include a!l reissues and 
renewals. Equity will enforce the performance of such 
a contract.— Appeal of Reese, 8. C. Penn., Oct. 1, 1888; 15 
Atl. Rep. 807. 

148. PLEDGE—Conversion—Ratification. Where a 
pledgee converts the pledge by selling it without pub- 
lic notice and buying it himself, the pledgor, if he does 
not within a reasonable time after notice, disaffirm the 
sale, loses his right to do so. — Hill v. Finigan, 8. C. Cal., 
Oct. 24, 1888; 19 Pac. Rep. 494. 

149. PLEADING— Assault — Demurrer. A petition 
alleging that defendant unlawfully assaulted plaintiff, 
thereby putting him in great fear, but not stating how 
the assault was made, is demurrable. — Stivers v. Baker, 
Ky. Ct. App., Oct. 30, 1888; 9S. W. Rep. 491. 

150. PLEADINGS— Certiorari — Judgment. Where 
on demurrer to a petition for certiorari it is decided that 
the appointment of a guardian ad litem for minor parties 
is not necessary to the validity of a judgment in a will 
contest,an answer that defendant court set aside the 
judgment because no guardian had been appointed for 
the minors, presents no material question of fact, and 
petitioners may have judgment on the pleadings.—Car- 
penter v. Superior Conrt,8.C. Cal., Oct. 27, 1888; 19 Pac. 
Rep. 500. 

151. PLEADING—Default—Answer. The motion for 
leave to answer after default was properly denied, since 
the delay of five months was not satisfactorily excused, 
and the proposed answer set up no facts constituting a 
defense. — St. Paul L. Co. v. Dayton, 8. C. Minn., Nov. 
1888 ; 40 N. W. Rep. 66. 

152. PLEADING—Defenses — Tender. In an action 
against a railroad for killing stock, a tender of dam- 
ages pleaded as a distinct defense admits that the com- 
pany ought to have fenced, though a general denial in 
another count covers such issue, and though Iowa law 
authorizes inconsistent defenses. — Taylor v. Chicago, 
etc. R. R., 8. C. lowa, Oct. 30, 1888; 40 N. W. Rep. 84. 

153. PowERS—Testamentary— Execution. Under 
Wisconsin law, an authority given tothe executor to 
sell land and convert itinto money must be executed 
by all, and equity will not enforce a contract of sale 
made by two only Crowley v. Hicks, 8. C. Wis., Oct. 
8, 1888; 40 N. W. Rep. 151. 

154. PRACTICE— Parties — Assignment. Where a 
bond is assigned to A at the instance and request of B, 
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who pays the consideration, A holds it in trust for B, 
and a subsequent assignee occupies the same relation 
and is the real party in interest to sue on the bond. — 
Grant v. Heverin, 8. C. Cal., Oct. 24, 1888; 19 Pac. Rep. 493 

155. PRacTICE—Verdict—General or Special.— Under 
Colorado law, in an action forthe recovery of money 
only, it is a matter within the discretion of the jury as 
to whether they shall render a general or special ver- 
dict. — Thompson v. Gregor, 8.C. Colo., Oct. 16, 1888; 19 
Pac. Rep. 461. 

156. PRINCIPAL AND AGENT—Power—Insurance. A 
general district agent of an insurance company for a 
stated territory, whose duties are to solicit and for- 
ward applications fur insurance at a stated compensa- 
tion, has no authority to bind the company for furniture 
purchased for his office. — Beebe v. Equitable M. L. ¢ E. 
Ass., 8. C. Iowa, Oct. 30, 1888; 40N. W. Rep. 122. 

157. PUBLIC LANDs—State Lands— Navigable Waters— 
Land Commissioners. Under the statute of New 
York, the land commissioners may grant so much public 
land lying under navigable waters as they may think 
required for the uses of commerce. An appeal from 
the judgment of the supreme court relating to such 
grants to the court of appeals may be taken by the 
commissioner, but not by the successful party.— People 
wv. Jones, N. Y. Ct. App., Oct. 9, 1888; 18 N. E. Rep. 432. 

158. RAILROADS—Lease—Liability.—— A railroad com - 
pany cannot, by leasing its road, avoid liability to a 
shipper of freight for loss, caused by fire ata depot, 
where no authority for such lease is conferred by stat- 
ute.— International, etc. R. R. v. Moody, 8. C. Tex., Oct. 30, 
1888; 95S. W. Rep. 465. 

159. RAILROAD COMPANIES — Bridges. A railroad 
company cannot be required, under the laws of Penn- 
Sylvania, to construct a bridge across a deep cut to 
enable the owner of the land the more easily to reach 
the highway. — Traut v. New York, etc. Co.,8.C. Penn., 
Oct. 1, 1888; 15 Atl. Rep. 678. 

160. RAILROAD COMPANIES—Killing Stock— Measure of 
Damages. Where a railroad company had engaged 
to place a cattle-guard upon plaintiff's premises, he 
may maintain an action for the value of cattle killed by 
reason of the failure of a compony to maintain such 
¢cattle-guard. In such case the measure of damages is 
the value of cattle so killed. — Chicago, etc. Co. v. Barnes, 
8. UC. Ind., Nov. 10, 1888; 18 N. E. Rep. 459. 

161. RAILROAD COMPANY—Lease — Injury to Property. 
Construction of a lease of arailway and appen- 
tenant lands including such as might thereafter be 
acquired and used as depot grounds, etc.: Held, that 
this lease did not include lands afterwards condemned 
but not put to use as depot grounds, and that the city 
was liable for injuries done to such lands by lowering 
the grade of an adjacent street.— Norwich, etc. Co. v. City 
of Worcester, 8. J. C. Mass., Oct. 19, 1888; 18 N. E. Rep. 409. 

162. RECEIVER—Recovery of Property—Pleading. 
Where a receiver files a petition, alleging that the 
officers of the company are about to dispose of, and con- 
vert to their own use a note belonging to the company, 
and are insolvent, which petition is entitled as though 
it were a part of the original action, the court can re- 
quire defendants to answer and to surrender the note. 
— Brandt v. Allen, 8. C. Iowa, Oct. 26, 1888; 40 N. W. Rep. 
82. 

163. REFERENCE—Exceptions—Jury Trial. A jury 
trial on exception to all the findings of the referee on 
the issues of fact, where there was a compulsory refer- 
ence, is properly denied, under North Carolinalaw. — 
Yelverton v. Coley, 8. C. N. Car., Oct. 22, 1888; 7S. E. Rep. 
672. 























164. RELEASE — Damages — Consideration. An 
agreement by an injured employee to receive in satis- 
faction for both wages and damages the wages due him, 
concerning which there is no dispute,is without con- 
sideration, so far as it purports to release the claim for 
damages.—Carlton v. Western § A. R. R., 8. C. Ga., Oct. 5, 
1888; 7 8. E. Rep. 623. 

_ 16. REVIEw—Weight of Evidence. 








The finding of 





the trial court will not be disturbed on appeal where 
there is evidence to sustain it. — McCallister v. Sigler, 8. 
C. Ind., Nov. 13, 1888; 18 N. E. Rep. 464. 

166. RIPARIAN RIGHTS — Diverting Water. The 
owner of landon the bank ofa stream may have an 
action against one who fills up the channel at the upper 
end of an island opposite, so as to throw the water on 
the other side of the island. — Fulmer v. Williams, 8. O. 
Penn., Oct. 8, 1888; 15 Alt. Rep. 726. 


167. SALE— Approval — Waiver. Circumstances 
stated under which it was held that one who had 
bought a reaper upon approval and without returning 
it kept and used it for a second harvest, thereby waived 
his right to return it. But where the vendor induced 
the vendee to retain the machine another year and 
promised to make it work he thereby waived his right of 
notice that it was defective.—In re Roadin Ralpho Tp., 8. 
C. Penn., Oct. 1, 1888; 15 Atl. Rep. 725. 

168. SaLE—Change of Possession.—— A, the mortgagor 
of hay, hauled it toa warehouse at the request of B, 
the mortgagee, in whose name it was stored, and after- 
wards A transferred it to B by bill of sale: Held, that 
the transfer was sufficient, under California law, as to 
the creditors of A. — Byrnesv. Hatch, 8. C. Cal., Oct. 23, 
1888; 19 Pac. Rep. 482. 

169. SALES—Conditional—Transfers.—— A conditional 
sale of personal property is not subject tothe mort- 
gage acts, and the owner of the proy.erty can recover it 
from a vendee of the purchaser having knowledge of 
the terms and conditions thereof.—Gerow v. Castello, 8. 0. 
Colo., Oct. 26, 1888; 19 Pac. Rep. 505. 

170. SALE— Execution. Where a retailer ordered 
goods from a wholesale merchant, and after selling part 
of them returned the remainder to the vendor which the 
latter refused to accept: Held, that the title to the goods 
so returned was in the purchaser and liable to execu- 
tion for his debts. — Freedmanv. Morrow, etc. Co., 8. C. 
Penn., Oct. 1, 1888; 15 Atl. Rep. 690. 


- 171. SCHOOL—School-districts—Negligence.——School- 
districts in Pennsylvania are merely agents of the com- 
monwealth, and cannot be held liable for the negligence 
of their employees.— Ford v. School-district, etc. Co., 8. C. 
Penn., Oct. 1, 1888; 15 Atl. Rep. 812. 

172. SPECIFIC PERFORMANCE— Devise to Vendee. 
A contracted to buy land from B, who died before any 
conveyance was made, devising the land to A and 
another. A assented to the devise: Held, that A was 
relieved from his obligation to B.— Taylor v. Hargrove, 8. 
C. N. Car., Oct. 15, 1888; 7S. E. Rep. 647. 

173. STARE DECISIS — Supreme Court Decisions. 
Where this court has decided a question, and parties 
have transacted important affairs relying upon such 
ruling as a settled rule of law, such ruling will be ad- 
hered to, though the court might hold otherwise if the 
question were res integra.— Paulson v. City of Portiand, 8. 
C. Oreg., July 2, 1888; 19 Pac. Rep. 450. 

174. STREETS—Street Railway — Defective Street. 
In an action against a street railway company for in- 
juries caused by a depression between the rails of the 
railway, the defendant is entitled to an instruction that, 
if the injury was caused by the city, or by private per- 
sons, it is not liable therefor. — Citizens’ Pass. Ry. Co. v. 
Ketcham, 8. C. Penn., Oct. 29, 1888; 15 Atl. Rep. 733. 

175. SURETY—Indorsement—Non- negotiable Paper.—— 
Where one, not the payee of a non-negotiable note, 
writes his name on the back of it, he incurrs the liability 
of a surety of the maker. — Pool v. Anderson, 8. C. Ind., 
Oct. 23, 1888; 18 N. E. Rep. 445. ° 

116. TAXATION — Assessment — Assessor — Vacancy — 
Statute. Construction of New Jersey statutes rela- 
tive to the assessment of property for taxation. Pro- 
ceedings when the office of assessor of a city or town is 
vacant.— Township of Eastontown v. Board of Assessor, 8. 
C.N. J., Nov. 12, 1888; 15 Atl. Rep. 830. 

177. TAXaTION—Borough —Collection— Counsel. 


























Construction of Pennsylvania statutes relative to the 
collection of taxes, the election of tax-collectors and 
the application of those statutes to taxes levied by 
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boroughs and councils, and the collection thereof by 
subordinate collectors. — Appeal of Town Council, 8. C. 
Penn., Oct. 29, 1888; 15 Atl. Rep. 730. 

178. TAXATION— Exemptions — Charities. Under 
Georgia law, a poor-house, when erected, is exempt 
from taxation, but detached property, from which its 
support is to be derived, is not exempt. — Trustees of 
Academy v. Bohler, 8. C. Ga., Nov. 15, 1887; 7S. E. Rep. 633. 

179. TAXATION— Exemption — Masonic Building. 
Conceding that the grand lodge of Georgia is a purely 
public churity, the most it can claim is that the part of 
its temple not used for profit shall be spared from tax- 
ation. — Massenbury v. Grand Lodge, 8. C. Ga., June 1, 
1888; 7S. E. Rep. 636. 

180. TAXATION — Property of Deceased Persons. 
Under Michigan law, the personal property of an estate 
shall be assessed to the executor in the town where the 
deceased last resided, until notice be given that the 
estate is distributed. — Avery v. Dewitt, 8. C. Mich., Oct. 
19, 1888; 40 N. W. Rep. 39. 

181, TaAXATION—Sales—Separate Tracts. A certifi- 
cate of tax-sale construed as showing on its face that 
several distinct tracts of land were sold together for 
one grosssum and, therefore, held void. — Brown v. 
Setzer, 8. C. Minn., Nov. 2, 1888; 40 N. W. Rep. 70. 

182, TAXATION—Standing Timber. Standing timber, 
owned separately from the land, is to be assessed, under 
Michigan laws, as realty. — Fletcher v. Town of Alcona, 8. 
C. Mich., Oct. 19, 1888; 40 N. W. Rep. 36. 

183. TRESPASS TO TRY TITLE—Improvements. De- 
fendant in trespass to try title cannot be allowed his 
claim for improvements, under Texas law, when plaint- 
iff and defendant clatm under the s:me immediate 
source of title, and defendant took possession, but about 
two months before the action was brought. — Whitaker 
wv. Aliday, 8. C. Tex., Oct. 30, 1888; 9S. W. Rep. 483. 

184. TROVER AND CONVERSION — Husband and Wife — 
Evidence. A warehouseman who has surrendered 
to the executors of a husband property sto.ed with 
him by the wife, may set up against her the title of the 
husband. In such case a widow cannot testify as to 























* transactions with her husband.— Mullins v. Chickering, N. 


Y. Ct. App., Oct. 16, 1888; 18 N. E. Rep. 377. 

185. TrusT—Attorney and Client— Fees. Circum- 
stances stated under which it was held that, where an 
engagement is made with an attorney to transact the 
professional business of the plaintiff, and he does so 
for many years, attending to their affairs during com- 
plicated litigation, and discharging the duties of trustee 
under a trust deed involving the property in question, 
he is entitled to fees for his services during the whole 
series of transaction, and the liability of the plaintiff for 
his fees was not interrupted or modified by the trust.— 
Babcock v. Hubbard, 8. C. E. Conn., June 26, 1888; 15 Atl. 
Rep. 791. 

186. TRUST—Constructive Trust— Attorney and Client. 
An attorney, who in the course of his professional 
employment, discovers a fiaw in his client’s title to prop- 
erty, and buys up the outstanding title, cannot maintain 
an action against his client, because he holds the title 
under a constructive trust for the benefit of his client. 
— Downard v. Hadley, 8.C. Ind., Nov. 10, 1888; 18 N. E. 
Rep. 457. [ 

187. TrRusTs—Grantee—Consideration. A trust re- 
sults in favor of one who pays the consideration for 
land, which is deeded to another, and his right to 
recover the title and possession is not dependant upon 
an express agreement of the latter to convey to him. — 
Burns v. Ross, 8. C. Tex., Oct. 23, 1888; 9S. W. Rep. 468. 

188. TrusTs—Resulting—Bona Fide Purchasers._—In 
an action to establish a resulting trust in land sold for 
taxes, and to recover the land or its value, no relief can 
be bad against a purchaser for value and without notice 
of plaintiff’s claim from the sheriff’s vendee.— Richardson 
e. Haney, 8. C. lowa, Oct, 29, 1888; 40 N. W. Rep. 115. 

189. TrusT—Will—Construction—Estate. A devise 
to trustees directing them to pay the income to the 
beneficiary, a widow, who has no apparent intention of 

















marriage, creates a mere passive trust, and if there is 
no limitation over, e titles the widow to an absolute 
conveyance.— Appeal of Rodrigue, 8. C. Penn., Oct, 1, 1888; 
15 Atl. Rep. 680. 


190. WATER AND WATER-COURSES — Ponds. The 
“Colony Ordinance,” 1641-47 (Ancient Charters and 
Laws, 148), providing that householders shall have free 
fishing and fowling in any great ponds, bay, etc., within 
the precincts of the town, and may pass and repass on 
foot through any man’s land, so that they trespass not 
on corn or meadow land, and that no town shall appro- 
priate any great pond to any particular person, estab- 
lishes a rule of property throughout th3 State of Massa- 
chusetts, vesting in it both the jus privatum and jus 
publicum,in the great ponds, and the legislature can 
appropriate their waters to public uses, without making 
compensation to owners of landon natural streams 
flowing therefrom. — Watuppa, etc. Co. v. City of Fall 
River, 8. J. C. Mass., Oct. 29, 1888; 18 N. E. Rep. 465. 

191. WILL—Attestation—Execution The attesting 
witnesses of a will must sign the attestation clause in 
the presence of the testator, and must then see the tes- 
tator’s signature. It is not sufficient if they sign the 
clause without seeing the signature, although he tells 
them that the paper is his will.— In re Mackay’s Will, N. 
Y. Ct. App., Oct. 26, 1888; 18 N. E. Rep. 433. 

192. WILL—Construction—Validity—Remoteness 
Where atestator bequeathed the rents and profits of 
an estate to N for life, and after her death to her chil- 
dren for life, and as her children should die the estate 
to go to the heirs at law of N, as each child shall die 
after the death of N his proportion shall go to his 
children, said N’s grandchildren to take per stirpes: 
Heid, that the limitation over to the grandchildren of N 
was not void for remoteness, but that the estate vested 
in the grandchildren who were living at the death of 
the testator, subject to the life interest of N, and that 
upon the death of any one of the grandchildren, after 
the testator’s death and the death of N, his share should 
be divided among his heirs at law. — Dorr v. Lovering, 8. 
J.C. Mass., Oct. 22, 1888; 18 N. E. Rep. 412. 

193. WILL—Divise—Shelley’s Case. A devise toa 
daughter during her natural life, and after her death to 
the begotten heirs or heiresses of her body, creates an 
estate-tail, which, under North Carolina law, is a fee- 
simple.—Leathers v. Gray, 8. OC. N. Car., Oct. 15, 1888; 7 8. 
E. Rep. 657. 

194. WILL—Estate—Accumulation. A will granting 
an estate to the testator’s daughter and providing that 
the interest should be left to accumulate during the 
life of her husband, vests in her an absolute estate in 
the funds and its accumulations at the expiration of 
twenty-one years after the testator’s death.—Appeal of 
Brubaker, 8. C. Penn., Oct. 1, 1888; 15 Atl. Rep. 708. 

195. WILLS—Execution — Witness. Under North 
Carolina law, an attesting witness, who is also an heir 
at law and propounder of the will, may testify in his 
own behalf as to its validity. — Collins v. Collins, 8. C. N. 
Car., Oct. 22, 1888; 78. E. Rep. 687. 

196. WILL— Witness—“His Mark.” Under the stat- 
ute law of Arkansas (Mansf. Dig. § 6344), which author- 
izes the signature by mark of a witness to a will, who 
cannct write his name, the mark of an attesting witness 
is valid if proved by the person who wrote the signature 
to which the mark is attached, although such person 
has not signed his own name as witness of the fact 
that the attesting witness had made his mark. — Davis 
v. Semmes, 8. C. Ark., Oct. 27, 1888;.9 8. W. Rep. 434. 

197. WITNESS—Contradictory Statements. —— A party 
may on direct examination, for the purpose of refresh- 
ing the recollection of his witness, inquire if he has not 
at another time testified to facts inconsistent with his 
present testimony.—State v. Cummins, 8. C. Iowa, Oct. 30, 
1888; 40 N. W. Rep. 124. 

198. WRrIT—Return—Error. An officer’s return of 
awarrantis no part of the record, and the mistake 
therein is no ground for arrest of judgment. — Com- 
monwealth v. Russell, 8. J. O. Mass., Oct. 22, 1888;18 N. EK, 
Rep. 418. 
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199. WrITs—Return— Impeachment.——The return of 
an officer of the service of a summons fs not conclusive 
upon the defendant, but may be impeached by affidavit 
upon motion or other direct proceedings in the action 
to set aside the judgment or default. —Crosby v. Farmer, 
8. C. Minn., Nov. 2, 1888; 40 N. W. Rep. 71. 

200. Writs—Service — Return. Under Colorado 
laws, a return dated at the office of the sheriff of the 
county of defendant’s residence, stating that the sum- 
mons was served personally by delivering a copy to 
defendant, and signed by the sheriff by his deputy, is 
sufficient.— Thomas v. Colorado N. Bank, 8. C. Colo., Oct. 
16, 1888; 19 Pac. Rep. 501. 








QUERIES AND ANSWERS.* 








| Correspondents are requested to draw up their answers in 
re form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.—Ed.| 


QuEryY No. 15. 


A and B agreed to run a horse race for $500 a side, 
the winner to take the whole. The race wasrun. A’s 
horse won. After the race, but before the money was 
paid over by C (the stakeholder), B demanded his 
$500; C refused to pay to him, but paid the whole 
$1,000 to the winner, A. B brought suit against C, the 
stakeholder, to recover his $500. C answered, setting 
up the above facts, and alleged that B agreed to abide 
the decision of the judges of the race; that the race 
‘was won by A, and was so decided by said judges, and 
after said decision in A’s favor, C held the money 
when B’s demand was made, as the money of A. To 
this answer B demurred. The circuit court at Port- 
land, Oreg., sustained the demurrer, holding ‘‘that, 
notwithstanding the statutes of Oregon are silent on 
the subject, the ‘wager’ is illegal, and contrary tu pub- 
lic policy. That demand being made before the 
money was actually paid over, though after the event, 
B could recover.” Please cite authorites holding: 1st. 
That in the absence of any statute to that effect, the 
‘twager” is not illegal or against public policy. 2d. 
That after the event (i. e., after the race was run and 
decided), it is loo late to rescind or recover the money 
staked and lost. On the second proposition New York, 
‘Texas and California have so held as to eleceion bets. 

N. H. B. 


QUERIES ANSWERED. 


QuEry No. 13 [27 Cent. L. J. 564.) 

A plaintiff in trespass introduced a land contract 
showing that he had an equitable title, and is to get a 
warranty deed upon making certain monthly payments 
aggregating $1,500. Subsequently on the trial he 
offered a warranty deed of the same property, between 
the same parties, but bearing date on a day subsequent 
to the commencement of the action. The form of the 
complaint in alleging title is the same as in ejectment 
cases, i. e., the plaintiff alleged himself to be the owner 
and entitled to the possession. It had appeared on 
the trial previous to this offer, that the land upon 
which the trespass was committed was a vacant lot. 
The warranty deed was objected to upon the ground 
that only facts which were in existence at the time of 
the commencement of the action were admissible. The 
court received the deed, stating that he did so with 
some hesitation, but because the contract already in 
evidence showed that the plaintiff had sufficient inter- 
est in the land to maintain the action, and the only 





further question to consider was whether the owner 
of the legal title would have a remedy against the de- 
fendant in addition to the one the plaintiff claimed on 
this title; and that this deed conferring the whole 
title in the plaintiff was relevant and material. Was 
the court right? Cite authorities. R. 


Answer. It was formerly held that an action of 
trespass could only be maintained in case the plaintiff 
was in actual possession of the land when the trespass 
was committed. Afterwards the owner of unoccupied 
land was considered to be in constructive possession, 
and was allowed to bring such asuit. But a cestui 
que trust or a bargainee, not in possession, cannot 
bring such a suit. Carrine v. Westerfield, 3 A. K. 
Marsh. 331; 1 Chitty Pl. 71; 6 Wait’s Act. & Def. 64- 
68. The plaintiff, not being in possession, nor the 
owner of the land when the suit was brought, cannot 
maintain his action. J. E. B. 








RECENT PUBLICATIONS. 





FEDERAL DECISIONS. Cases Argued and Determined 
in the Supreme, Circuit and District Courts of the 
United States. Comprising the Opinions of those 
Courts from the Time of their Organization to the 
Present Date, together with Extracts from the 
Opinions of the Court of Claims and the Attorneys- 
General, and the Opinions of General Importance 
of the Territorial Courts. Arranged by William 
G. Myer, Author of an Index to the United States 
Supreme Court Reports; also Indexes to the 
Reports of Illinois, Ohio, Lowa, Missouri and 
Tennessee, a Digest of the Texas Reports, and 
local works on Pleading and Practice. Vol. XXVII. 
Quantum Meruit—Swamp Lands. St. Louis, Mo.: 

The Gilbert Book Company. 1888. 


We have now before us the twenty-seventh volume 
of “Federal Decisions,” which in all respects is. equal 
to any of its predecessors. We have so often com- 
mented on the successive volumes of this series that 
there is absolutely nothing newto say in commenda- 
tion of the present issue. We can only repeat what 
we have so often said, that the collection is one of the 
most important and valuable that has ever been made; 
that the-work upon it has been done in a style worthy 
of it, and that the legal profession ought to be under 
lasting obligations to the editor and publishers of so 
valuable a compendum of law. 








JETSAM AND FLOTSAM. 





~“PRISONER at the bar,” remarked a judge to a for- 
saken criminal who was about to receive his death 
sentence, “is there anything you wish to say before 
sentence is passed upon you?” The prisoner cast a 
look at the half-open door as he said: “I would like 
to say ‘Good-evening,’ if it’s agreeable to the com- 
pany.” , 

SOLICITOR CURRAN, the famous Irish advocate, was 
once examining a witness who persistently avoided 
direct answers. Livid with rage, the Irishman de- 
clared: ‘“That’ll do; that’ll do. There’s no use ask- 
ing you questions, for I see the villian in your face.” 
“Oh, do you, now, sir,” tauntingly replied the witness. 
“Faix, I never knew before that my face was a look- 
ing-glass.” 





XUM 
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INDEX TO VOLUME 27. 





In this index all the principal matters are referred to in the volume except those embraced in the 
Weekly Digest of Recent Cases, to which a separate index has been made, which will be found on 


page 626. 


Besides the customary abbreviations, the following are used: 


ann. cas.—annonated 


cases; C. E.—Current Events; R. D.—Notes of Recent Decisions; Q. A.—Queries Answered; L. A.— 


Leading Article. 


ABSCON DING DEBTOR. 

An oral promise of a creditor of an absconding 
debtor to pay another creditor of the same debtor, 
if he will not attach the property of the debtor, is 
within the statute of funds, Stewart v. Jerome, ann. 


Cc 428. 
ABUSIVE LANGUAGE—EXCITING PREJUDICE. 
See argument to juries in criminal cases, L. A. 85. 
ABUTTING LOT OWNER. 
See municipal corporation, Ross v. Stackhouse, ann. 


case, 114. 
ABUTTING PROPRIETORS. 
See assessment, R. D. 110. 
an abutting proprietor is estopped from objecting to 
a public improvement by having stood by in silence 
and received the benefit of it, Ross v. Stackhouse, 
ann. cas. 114. 
comments on the abuses of powers to assess abutting 
proprietors, ©. E. 349. 
ecagees. oe of taxation, C. E. 349. 
ACCEPTA 
See religious ‘societies, State v. Bibb St. Church, ann. 
ca 
ACCEPTANCE BY MAIL. 
See contract, Wilcox v. Cline, ann. cas. 574. 
ACCEPTING AND REJECTING BIDS. 
See municipal corporation, Ross v. Stackhouse, ann. 
cas. 114. 
ACCIDENT INSURANCE. 
See insurance, R. D. 158. 
ACCORD AND SATISFACTION. 
See transaction resembling sales, L. A. 136. 
ACCOUNTING. 
ee, Uhliman v. New York, etc. Co. ann. cas. 


ACCUSED AS A WITNESS. 
a statement of the statutes and the decisions author- 
izing the examination of a penn accused of crime 
as a witness in his own behalf, 828. 
ACQUIESCENUVE. 
See estoppel, Galbraith v. Lunsford, ann. cas. 503. 
ACTS AFTER TITLE ACQUIRED. 
See what constitutes adverse possession, Riggs v. 
Riley, ann. cas, 87. 
ACTION. 
an action for obstructing water which has overflowed 
from a river accrues when the overflow takes place, 
and not when the obstruction is made, Sullens v. Chi- 
cago etc. Co. ann. cas. 4 
See malpractice, Nelson v. Harrin ton, ann. cas. 548. 
ACTION-PENDENCY OF ag ae IN ANOTHER STATE. 
See oe judgments, L. 
ACTION FOR FOULING STREAMS. L. A. 
ADMISSIBLLITY-OF DYING DECLARATIONS. L, A. 82, 
ADVERSE POSSESSION. 
limitations of actions, adverse possession for twenty 


years will suffice to defeat a. action of ejectment | 


by one who has only the paper title, Riggs v. Riley, 
ann. cas. 87. 
AGENTS AND EMPLOYEES. 

law relating to it and employees of railroads, 

see railroads, 

AGREEMENT REL "TING TO LAND. 

See fraud, R. D. 399. 

Peck v. Peck, ann. cas. 479. 
AGREEMENT TO SELL. 

negotiation preliminary to contract. 

resembing sales, L. A. 136. 

AGREEMENT TO SELL AND BUY. 

See transactions resembling sales, L. A. 136, 
ALIEN ATION—RESTRICTIONS UPON. 

See trust, R. D. 230. 


See transaction 








ALIENATION. 
a testator may devise an equitable estate, and exclude 
from all participation in its benefits all purchasers 
— or creditors of the object of his bounty, R. D 


ALTERN ATIVE SERVICE. 
See summary proceedings, C. E. 541. 
strictures upon the practice of permitting alternative 
service of process. See summary proceedings, C. 


541. 
AMENDMENT. 

See railroad company, Minneapolis v. Minneapolis etc. 
Co., ann. cas. 454 

where a ae by mandamus are had against 
two railroad companies, it is not error to permit an 
amendment to the information so as to make one of 
the companies a party tothe proceedings against 
the other, Minneapolis v. Minneapolis etc. Co. ann. 


cas. 454. 
AMERICAN BAR ASSOCIATION. 
notice of the recent meeting of this pesy in August, 
1888, and of some of its officers, C. E 
— of officers of the American bar — corr. 


AMERICAN DECISIONS. 
edited by A. C. Freeman, review of, R. P. 28, 228. 
a hay REPORTS. 
edited A. C. presman, review of, R. P. 276, 492, 
aMteitica’ N STATUTE AW. 
Lda ce J. Stinson, conhew of, R. P. 80. 
AN ENGPTIAL CONTRACT. 

Where a party Ste a woman to marry him ayes 
an agreement to settle upon her certain lands, but 
before the marriage conveyed the lands to his son, 
and soon afterwards deserted his wife, it was held, 
that an action by the son to dispossess her could not 
be- maintained, and that the statute of frauds did not 
apply, Peck v. Peck, ann. cas. 479. 

APP. 

See attorney’s lien, Justice v. Justice, ann. cas. 191. 

a court can consider on appeal ag | the questions 
ping by the record, Covington v. Newberger, ann. 


APPLICATION 
See insurance, Fitzgerald v. Hartford, etc. Co. ann. cas 


See mines and minerals, Williams v. Gibson, ann. cas. 


498. 
ARBITRATION. 
arbitration clause, fire insurance, spot vi suing be- 
fore arbitration, condition precedent, Viney v. Big- 
nold, ann. cas. 40. 
insurance, policy, condition precedent. Where a pol- 
icy of insurance contains a stipulation that all mat- 
ters of difference shall be referred to arbitration, 
and that no action at law shall be maintained, ex- 
cept upon the award of arbitrators: Held, that an 
award is a condition precedent to plaintiff's "right of 
action, Viney v. Bignold, ann. cas. 40. 
ARBITRATION AND AWARD. 
choice of arbitrator by lot, waiver of opinion, Brush v. 
Fisher, ann, cas 
ARBITRATION CLAUSE. 
See arbitration, Viney v. Bignold, ann. cas, 40. 
ARBITRATOR, 
se as to choice of a third arbitrator, Brush vy. 
Fisher, ann. cas. ae 
ARGUMENT OF COUN 
reason why they or ae Loy speared in legal re- 
ports. Sec legal reporting, 133. 
rect ae TO JURY INC MINAL Gases. L. A. 82. 
the rule as to ome upon foreigh contracts under the 
lex fori, L. A. 255. 
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ASSAULT AND BATTERY. : CAR-LOAD CASES. 
malice, +} compensatory; damages, exem- comments on cases pending before the interstate 
lary, R. D. commerce commission known as “car-load cases, 
Assess {ENT. and involving the right of a carrier to etaionte 


city - rovements, ees proprietors ; notice, con- 
stitutional law, R. D.1 
— — Sisson, Garvin v. Dausmann, ann. 


312. 
AgsIGNEE—FOREIGN. ‘ Keil , —e 
ers of foreign _ untary assignee, 
asides tg OLUNTA 
ers of foreign involuntary assignees, L. A. 111. 
asst NMENT FOR CREDITORS 
See transaction resembling sales, L. A. 136. 
ASSIGNMENT AS TRANSFER. 
of incorporate Seesseany. See transaction resem- 
Lae sales, L. A. 136. 
ASSUMP 
See Sanbae and vendee, R. D. 327. 
TTACK. 


attacking foreign judgments, L. A. 591. 
See contract, Justice v. Justice, ann. cas, 191. 
ATTORNEY’S LIEN. 
an attorney’s lien on the fund is paramount, the claims 
of all others interested, Justice v. J ustice, ann. cas. 


191. 
ATTORNEY—SERVICE OF NOTICE ON. 
See - etuating testimony, L. A. 495. 
ATTO Y—SIGNATURE OF ATTORNEY. 
- ~ = to the signature of attorneys to be appended 
asummuons. See summons, L A. 527. 
ATTORNEY AUTHORITY TO APPEAR. 
See forei mons, . re 591. 
ATTORNEY'S L 
priority, iby "ianeed. 5 ustice v. Justice, ann. cas. 


AUTHORITY OF AGENT. 
See principal and agent, Milne v. Kleb, ann. cas, 383. 
AVERAGE. 


See water and water-courses, Sullens v. Chicago etc. 
Co. ann. cas. 432. 
BACON, FREDERICK H. 
author of treatise on benefit societies, R. P. 540. 
BAILMENT. 
See limitation of action, R. D. 423. 
the statute of limitataion does not begin to run in case 
of a bailment of an article left for repairs until after 
demand of its return has been made, R. D. 423. 
BANKS AND BANKING. 
national banks, taxation, exemption by charter, R. D. 


398. 
BANKRUPTCY. 
See conflict of laws, In re ne ann. cas. 188. 
BANKRUPTCY—INSOLVE 
a conveyance of apanaete by a bankrupt or insolvent 
is determined by the law of the place where the 
wenery is situated, not by the law of the domicile, 
e Peck, ann. cas. 188. 
BARGAINS—TRANSFERRING CHATTELS. 
See transaction resembling sales, L. A. 136. 
BEACH, CHARLES FISK. 
author of a manuel of the law of wills, R. P. 588. 
BENEFIT SOCIETIES—TREATISE ON. 
Frederick H Bacon, review of, R. P. 540 
BREACH. 

See contract in restraint of trade, French v. Parker, 

ann. cas, 527. 
BRIDGES. 

a railroad company may be required to bridge its 
track when necessary, a it had been previ- 
ously been constructed upon the grade of the street, 
Minneapolis v. Minneapolis etc. Co. ann. cas. 

o- railroad company, Minneapolis v. Minneapolis 

ce. Co. ann cas. 454. 
BONA FIDE HOLDER OF NEGOTIABLE PAPER. 
nae from the — of the instrument, etc: L. A. by 
Wm. M. Rockel 
BONA FIDE PURCHASER. 
what is wpomseney to.constitute one bona fide pur- 
chaser, L. A. 159. 
BONHAM, JOHN M. 

author of industrial liberty, R. P. 396, 

STaitnd, Guinectth v. Lancteed 503 
esto . r v. Lunsford, ann. cas. 503. 

BOYOOTTING. 

“Boycotting”’ is a misdemeanor at common law, R. 


intimidation, injunction, R. D. 350. 
BUILDING 


See eminent domain, Forney v. Fremont etc. Co. ann. 
cas. 8. 
BURDEN OF a. 
See slander, R. D. 
See guardian and Pees, McKonkey v. Cockey, ann. 
cas, 476. 


degree of care re 
able paper by a 

oan- LOAD CASES. 
See interstate commerce, C. E. 253. 


uired in the acquisition of negoti- 
na fide holder. L. A.163. oss 





in their yt between large and small shipments 


oO ee 


“negligence: a negligence, R. D. 518. 


a passenger on a car who is standing on a platform 
and is thrown down and injured by the starting of 
the car, is guilty of contributory negligence, he 
ought not to have been on the platform, and cannot 
recover damages, R. D. 518. 

CARRIERS. 
of passenger mete. law relating to such carriers. 
See railroads, L. A. 352. 
CASE STATED. 
See trust, Weaver v. Akin, ann. cas, 357. 
CESTUI QUE TRUST. 
See trust, Weaver v. Akin, ann. cas, 357. 
CESTUI QUE TRUST. 

power. The cestui que trust has no power in Michi- 
gan to incumber the trust estate, nor has the trustee 
except as authorized by statute, although he holds 
the legs al and equitable estate, Weaver v. Akin, ann. 
cas. 

CHAMPERTY. 

comments on the law of champerty and its applica- 
yt 2 conditional fees and other like contracts, 

Conditional oe, S. + 3738, 445. 

CHANCERY REP 
bat York, edited” by Robert Desty, review of, R. 
>, 324. 
CHANEY, G. R. 

author oe Nebraska citations, R. P. 180. 

CHANGE IN CHARACTER OF TRUST FUND. 

action on executor’s bond, misappropriations, inter- 
est, rate, Cranson v. Wilsey, ann. Cas. 240, 

CHARACTER. 
bad. See libel, C. E. 109. 
CHARITABLE GIFTS. 
incorporation, dissolution, failure to execute deed, 
Bates v. Pulmetto Society, ann. cas. 143. 
CHARTER. 
= railroad company, Minneapolis v. Minneapolis 
c. Co., ann. cas. 454. 
cHint JUSTICE. 
pee =. Justice Fuller, C. E. 61. 
CHINESE. 
See naturalization law, CO. E. 325. 
CHOICE OF ARBITRATOR BY LOT. 
See arbitration and award, Brush v. Fisher, ann. cas. 


CHRISTMAS. 
comes but once a Sts C. E. 589. 
yd bn nna 
e assessment, 110. 
it? TiABILITY. oF PHYSICIANS FOR MALPRAC- 


A. 567. 
CLAIRVOYANT. 
See malpractice, Nelson v. Harrington, ann. cas. 548, 
clairvoyant physicians do not constitute a school of 
medicine as that term is usedin legal proceedings, 
Nelson V. Harrington, ann. cas, 548. 
» ot fore jud L. A. 591. 
of foreign ju ents, 
COCHRAN, WILLIAM 


See antes of Student’ s Law Dictionary, R. P. 420. 
COLLATERAL ATTACK. 

— udgment, i. 4 326; 
— 7; — v. Buckman, ann. cas, 481. 
com! ERCIA 

what is ssaneudabe time in commercial cases L. A. 


377. 
COMMERCIAL TRAVELER. 
See innkeeper’s lien, Covington v. Newberger, ann. 


cas. 263. 
COMMISSION MERCHANTS. 
factor and broker, principal and agent, instructions 
to principal, cause, proximate and remote, ware- 
house receipts, Lehman v. Pritchett, ann. cus. 380. 
COMPENSATION. 
See eminent domain, Forney v. Fremont, ann. cas. 8, 
for services, sale or payment, see transaction re- 
semblin sale, L. A. 136, 
COMPENSA +m 
See assault an 
CONCLUSIVENESS “OF ORRIGN 3 JUDGMENTS. 


CONDITION. 
escrow, title. The title to property by a deed in es- 
= does not pass tothe gtantee until the condi- 
tion is performed, Wier v. Batdorf, ann. cas 138. 
CONDITION IN POLICY. 
See fire insurance, Sierra, etc. Co. v. Hartford etc. Co., 


ann. cas. 451. 
CONDITION PRECEDENT. 
See arbitration, Viney v. Bignold, ann. cas. 40. 


XUM 
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CONDITIONAL FEES. 
See champerty, C. E. 373. 
remarks upon the subject of conditional fees where 
the client is poor or lacks faith in the validity of his 
claim, . 445. 
CONDITIONAL SALES. 
treatise on, by Charles R. Miller, review of, R. P. 468. 
CONF ESSION. 
the judge must decide whether threats or promises 
a — where such as to exclude an alleged ques- 
tion, A. 8. 
CONFLICT’ ‘OF LAWS. 
er insolvency, poascedinge for receiver, 
jury trial. "In re Peck, ann. cas. 188. 
CONSIDERATION. 
of sales, see transaction resembling sales, L. A. 136; 
bona fide holder must ac quire his title to negotiable 
paper for a valuable consideration, L. A. 160. 
See specific performance, {Hunter v. Mills, ann. cas. 


See fraudulent conveyance, Fratherstone v. Dagnall, 


ann. cas. 544. 
CONSOLIDATION OF ACTIONS. 
= be oe oumpaas. Minneapolis v. Minneapolis 
c. Co, ann, cas. 4 
CONSOLIDATION “OF CAUSES. 
where proceeding of a like character are pending 
against two railroad companies to compel them to 
bridge their respective tracks, it is not error to re- 
quire that both causes should be heard together, 
Minneapolis v. pEeeeme, etc. Co. ann. cas. 454, 
CONSTITUTIONAL LA 
swearing a judge off ths pone, C. E. 58. 
special legislation, C. E. 8 
recent rulings on ila for public improve- 
ments an _, nied of abutting proprietors 
therefor, R. Aa. 110. 
See assessment, R. D. 110. 
taxation, a telegraph company which has accepted 
the act of congress of 1866,cannot be required by 
the State to pay a tax on messages sent by the gov- 
ernment, or from one State to another, Leloup v. 
Port of Mobile, ann. cas. 119. 
interstate commerce. No State can lay a tax on in- 
terstate commerce in any form, Leloup v. Port of 
Mobile, ann. cas. 119. 
See election and voters, R. D. 422. 
suits against states, federal courts, jurisdiction, R. D. 


habeas +> we interstate commerce, drummer’s tax, 
See cor preter. R. D. 590. 
CONSTRUCTION. 
the neon of negotiable paper and its inci- 
dents is a wm for the court, L. A. 161. 
See will, R 
See will, i D. 302, 
See railroad mm” ad Minneapolis v. Minneapolis, etc 
Co., ann. cas. 454. 
CON STRUCTION OF COMPANY. 
See insurance, De Graff v. Queen Ins. Co., ann, cas. 


284. 
CONSTRUCTIVE NOTICE. 

See notice, L. A. 161. 

CONTEMPT OF COURT. 

See summary proceedings, C. E. 541. 

remarks upon proceedings in cases of contempt of 
court. See summary proceedings, C. E. 541. 

jurisdiction, R. D. 54 

a court has jurisdiction to order summarily without 
summons or hearing the ee pe ofone who 
= —v of contempt committed in its presence, R. 

CONTRACTS. 

See international law, R. D. 30. 

where a contract does not specify the time of pay- 
ment a reasonable time will be implied, L. A. 108. 

See religious societies, R. D. 1 

the essential elements of a aR See transaction 
resembling sales, L. A. 136. 

a contract for sey ce | on lands granted to voluntary 
assoclation is a legal obligation which may be en 
forced at iaw, Bates v. Batdorf, ann. cas. 143. 

attorney, judgment. An attorney’s lien under a con- 
tract is prior to a judgment against his client, Jus- 
tice v. Justice, ann. cas. 191. 

See a R, D. 206. 

See equity, R. 

tee reasonable time in performing contracts, L. 


written contract, parol evidence to va Where 
there is a written contract to deliver lu aber and a 
parol contract that the vendor shall be satisfied of 
the solvency of the vendee, the sale being upon cre- 
dit, the written contract is varied by the parol con- 
tract, and it is held that the vendor must be satisfied 
of the solvency of the vendee before he can be held 
bound to perform his engagement, R. D. 471. 

between physician apd patient. What it implies. See 
malpractice, L. A. 567. 

option, acceptance by mail, Wilcox v. Cline, ann. cas. 





COEMACE—Continnes. 


min acceptance. Where an offer is made for the 
sale of land with an option of the purchaser to ac- 
cept or reject within a limited time, an acceptance 
by mail received by the vendor within that time will 
pony A the contract absolute, Wilcox v. Cline, ann. 
cas 

eee company, telegram, fictitious address, 

liken v. Western Union Tel. wee ae. cas. 577. 
CONTRACT FOR PURCHASE OF LA 
oes mines and minerals, Williams v. , ann. cas. 


CONTRACT IN RESTRAINT OF TRADE. 
physicians, practice, breach, same, time, French v. 
Parker, ann. cas. 527. 
ag aoe SALE ~~ CHATTELS. 


RIBUTORY NI 
CONTR BUTORY NEGLIGENCE. 
See negligence, R. D. 374. 
See carrier, R. D. 518. 
See — corporation, Burmingham v. McCary, 
ann cas. 
the >= So ea ‘whether the plaintiff was guilty of con- 
utory negligence in falling at night into an un- 
gu uarded, unlighted ditch is a question for the jury, 
irmin oo" v. McCary, ann. cas. 598. 
CONVEYAN CE. 
See ejectment, R. D. 254. 
CORPORAL PUNISHMENT. 
See wife beating, O. E. 157. 
CORPORATION. 
See libel, R. D. 3. 
private corporations, treatise on the law of, by Henry 
O. Taylor, R. P.1 
dissolution. on the dissolution of a corporation 
which was formed by a voluntary association, prop- 
erty received by that association reverts to its mem- 
bers and not to the — donoer, Bates v. Palmet- 
to Society, ann. cas. 14: 
the corporation cannot become a purty to “trust,” 
een qpenany authorized to do so by its charter, 


See trust, C. E. 205 
subscription, in Vanderwerken v. Gleen, ann 


liabilit of foreign corporation in case of interstate 
garnishment is the same as that of a domestic cor- 
poration, L. A. 728. 

stockholders, C. E. 565. 

effect upon the property of . persion of a judi- 
cial decree disolving it, R. D. 

dissolution, constitutional ce trust, directors, 
trustees, R. D. 590. 

comments upon the law relating to corporations, and 
——s T ye election of officers of such corpo- 
rations 

CORRESPONDENCE. 

letter ie to the decision of a case in which the 
| acm Ay ad murdered his next of kin and his right to 
nherit the property of the decased came into ques- 
tion, corr. 

special legislation, comments of a correspondent on 
our article relating to special legislation, corr. 252. 

CREDIBILITY. 
onmn © declarations, a question for the jury, L. A. 33. 


——- eg = crime in England. See decrease 
301. 
ORIMINAT, CASES. 
argument so aee. in, L. A. 82. 
CROSS-EXAMINATION. 
of the party accused, L. A, 305. 
for purposes of impeachment, L. A. 305. 
— affecting the credibility of the witness, L. A. 


American rule on strict examination, L. A. 305. 

sifting, modifying, extending, explaining the direct 
examination, L. A. 305. 

English rule on the whole case, L. A. 305. 

how far ~ 3a to discretionary control, L. A. 305. 

my we of, L. 305. 


L.A 
CROSSING. 
ruling as to railway crossing in Minnesota, construc- 
tion of statute on that subject, all railway crossings 
need not be at grade, Minneapolis v. ;Minneapolis, 
etc. Co., ann cas. 454. 


COUNTERULAIM, 

See —— L. A. 255. 
COUNTERS. 

See peauity, R. D. 2. 
COV. 

ey ‘deed, R. D. 279. 
CUSTOM 


See usage, L. A. 8 
~~. — and servant, Covington v. Newberger, 


DAMAGES. 
mitigation of, see libel, C. E. 109. 
one Cannot recover damages for the breach of a cove- 
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DAMAGES- Continued. 

nant of seizin, when he is himself in possession of 
the land at the time of the alleged breach, R. D. 279. 

assault, statement of the law relating to damages in 
an action for assault. In such case, when the assault 
is malicious the damages must be compensatory 
and may be exemplary, R. D. 303. 

See assault and battery, R. D. 303. 

measure of damages, the measure of damages for 
overflowing land an obstruction is the difference 
in value of the land before and after the obstruction 
— place, Sullens v. Chicago, etc. Co. ann. cas. 


statute of Missouri, the statute of Missouri limits the 
amount of damages recoverable from a railroad for 
death caused by its negligence to $5,000, there is no 
commonn law rule on the subject, Q. A. 564. 
rule of in malpractice cases, see malpractice, L. A. 567. 
qeommiery, see assault and battery, R. D. 303. 
DANGER. 
unnecessary exposure to, when and how far one may 
expose himself to mars a | danger without in- 
2 ss legal penalties, C. E. 277. 
foreign judgments are simply evidence of debt, see 
forei s\n L. A. 591. 
DEBT OF INDIVIDUAL MEMBER. 
See Topas Williams v. Lewis, ann. cas. 164. 
DECREASE OF CRIME. 
comments on the notably decrease of crime in Eng- 
land, C. E. 301. 
DECLARATIONS. 
evidence, the declaration of one partner cannot au- 
thorize the sale of firm pooperty for the private debt 
of another (absent) partner, Williams v. Lewis, ann. 


cas. 164. 

fraud, declarations showing fraud made by a vendor 
two weeks before the sale to athird person, of which 
the vendee had no notice, are not admissible in evi- 
dence, Rogers v. Thurston, ann. cas. 287. 

see fraudulent conveyance, Rogers v. Thurston, ann. 


cas. 287. 
DECLARATIONS AND ADMISSIONS. 
See permeceaty Williams v. Lewis, ann. cas. 164. 
DECLARATIONS OF DONOR. 
See gift inter vivos, Bennett v. Cook, ann. cas. 90. 
DEED. 
if a deed for land sold is in possession of the grantor’s 
agent, it has not been legally delivered, Wier v. Bat- 
dorf, ann. cas. 138. 
covenant, seizin, R. D. 279. 
delivery, presumption, quieting title, diligence, R. D. 


DEED OF TRUST. 
See fraud, Keagy v. Trout, ann. cas. 407. 


DEFA 
eenent by, see summary proceedings, C. E. 541. 
D NSE. 
defense arising from matter ex post facto, L. A. 255. 
ELAY 


the laws delay, appearance term, continuance, state- 
ment of abuses still prevalent in some States grow- 
ing out of the fact that in those States a defendant 
is entitled, as matter of right, to a continuance from 
the first to the second term after the service of pro- 
cess, C. E. 29. 

DELEGATION OF POWERS. 
See abutting proprietors, C. E. 349. 
DELIVERY. 
See gift inter vivos, Bennett v. Cook, ann. cas. 90. 
gift, what will constitute a constructive delivery of a 
gift, Bennett v. Cook, ann. cas. 90. 
See deed, R. D. 304. 
DEPOSITIONS. 

See fraudulent conveyance, Featherstone v. Dagnall, 
ann. cas. _ 

a deposition cannot be read in evidence unless it 
appears to the court that some one of the statutory 
reasons for taking it existed, see fraudulent convey- 
ance, Featherstone v. D all, ann. cas. 544. 

See malpractice, Nelson v. Harrington, ann. cas. 548. 

DESC ON. 
See policy, De Graff v. Queen Ins. Co., ann. cas. 284. 


Robert, editor of New York Chancery Reports, R. P. 


324. 
DEVISE. 

The devisee of land, which the testator was bound to 
convey to another, cannot have its value paid to 
him out of prope of which the testator died in- 
testate, Hunter v. Mills, ann. cas. 236. 

DIGEST. 
of te and American cases, review of, R. P. 516. 
DILIGENCE. 


See deed, R. D. 304. 
DIRECTO 


See corporation, R. D. 590. 
DISCHARGE. 


under the doctrine of .ex fori, L. A. 255. 
DISCRIMINATION. 
See interstate commerce, C. E. 253. 





DISCRETION. 
judicial, C. E. 29. 
of court, see perpetuating testimony, L. A. 495. 
DISQU ALIFICATION. 
of arbitrator, the expression of opinion by a person 
does not necessarily disqualify him from afterwards 
acting as arbitrator on the subject, see arbitration 
and award, Bruch v. Fisher, ann. cas. 382. 
DISSENTING OPINIONS. 
reason why they should not be inserted in legal re- 
ports, see legal reporting, ete., C. E. 133. 
DISSOLUTION. 
See charitable gift, Bates v. Palmetto Society, ann. cas. 


See corporation, R. D. 590. 
DIVORCE. 
alimony, exemption, where, in Nebraska, a wife ob- 
tains a divorce and the court awards her all his 
personal property, he cannot set up his claim of ex- 
emption, although he is the head of the family and 
has minor children by a former marriage, L. A. 444 
a” OF THE LEX FORI. 


. A. 255. 
DUE PROCESS OF LAW. 
See — corporation, Garvin v. Dausmann, ann. 
cas. 312. 
DRUMMER’S TAX. 
See constitutional law, R. D. 566. 
DYING DECLARATIONS. 
the judge must decide whether alleged dying declara- 
tions were such, and whether admissible in evi- 
dence, L. A. 7. 
when admissible, preliminary proof, their credibility 
a for the jury, for what purpose admissible, 
EASEMENT. 
injunction, a mandatory injunction will be issued at 
the inception of a suit to protect an easement, 
Hodge v. Giese, ann. cas. 64. 
abandonment, where one having an easement to take 
water from a particular spring by means of pipes, 
afterwards, by a written agreement with the pro- 
prietor, exchanges that privilege for a like right to 
take water from another spring and the further 
consideration of a sum of money and continues to 
use the latter spring for twenty years, neither he 
nor his heirs can set up a Claim to the original ease- 
ment, Snell v. Levitt, ann. cas. 552 
estinguishment, non-user with intent to abandon, 
deed, record, Snell v. Levitt, ann. cas. 552. 
ECONOMY. 
See wife beating, C. E. 157. 
protest against undue economy in the administration 
of justice, O. E. 157. 
EJECTMENT. 
conveyance, pendente lite, R. D. 254. 
conveyance pendente lite, in Alabama, a plaintiff 
may convey his interest in the property sued for in 
ejectment, pendente lite, the defendant cannot 
lead such transfer puis darrien continuance, R. D. 


see mines and minerals, Williams v. Gibson, ann. 
cas. 498. 
ELECTION. 
= specific performance, Hunter v. Mills. ann. cas. 
ELEOTION AND VOTERS. 


qualification of voters, mormons, constitutional law, 
legislative powers, R. D. 422. 


LLIOTT. 
B. K. x a authors of ‘“‘The Work of the Advocate,” 


R. P. 5 
EMINENT DOMAIN. 
under the right of eminent domain no more private 
property can be taken than is necessary for the 
ublic use, Forney v. Fremont, etc. Co., ann. cas. 


the right of eminent domain gives the legislature 
power to take private property for public uses, and 
for those only, Forney v. Fremont, etc. Co., ann. 
cas. 8. 
what may be taken under it, Forney v. Fremont, etc. 
Co., ann. cas, 8. 
exercise of, by railroad company, what may be taken, 
compensation, building, when passes with land 
taken, Forney v. Fremont, etc. Co., ann. cas. 8. 
see the right of one railway company to condemn the 
property of another railway company under a’gen- 
eral statutory power, L. A. 207. 
EMPLOYEES. 
See soleareee companies, R. D. 255. 
ENFORCEMENT. 
See retigious societies, R. D. 135. 
EQUITY. 
railroad company, counties, mandamus, subscription, 
stock, R. D. 2. 
a court of equity will protect legal rights which are 
denied but are clear on facts which are not denied, 
ge v. Giese, ann. cas. 64. 
bs es for sale of chattels, specific performance, 
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EQUITY—Continued. 

specific performance, equity will enforce the specific 
performance of a parol contract by which land was 
given upon condition that the ad Hamee should occupy 
and improve it, which he did, Hunter y. Mills, ann. 
cas. 

specific performance will not be enforced under cir- 
cumstances which render it inequitable, in such 
case parties will be left to their legal remedies, R. 
D. 


278. 
specific performance, contract, husband and wife, R. 
. mo 
see insurance, Uhlman vy. New York, etc. Co., ann. 
cas. 
injunction, eminent domain, condemnation, R. D. 375 
EQUITABLE ESTOPPEL. 
See estoppel, Galbraith v. Lunsford, ann. cas. 503. 
ERRORS. 
See attorney’s lien, Justice v. Justice, ann. cas, 191. 
a ——s is at liable for errors in judgment, see 
om, © . A. 567. 
ESCROW 


delivery, an escrow can only be delivered to astranger, 
not to a grantee, Wier v. Batdorf, ann. cas. 138. 
what constitutes, statute of frauds, undelivered in- 
strument, Wier v. Batdorf, ann. cas. 138. 
EXTINGUISHMENT. 
See easement, Snell v. Levitt, ann. cas. 552. 
ESTOPPEL. 
See partnership, Williams v. Lewis, ann. cas. 164. 
mistake, where an erroneous line between conter- 
oe sang pps a none is established by mutual mis- 
take and acquiesced in by both parties, the losing 
proprietor and his heirs are estopped by their ac- 
ae und laches from establishing the true 
line, Galbraith v. Lunsford, ann. cas. 503. 
— estoppel, boundary, , acquiescence, mistake, 
Bo ie Galbraith v. Lunsford, ann. cas. 503. 
EVIDE 
the judge must decide Spestone of of oe preliminary 
to the admission of evidence, L. 
the judge must decide whether settee of acts notin 
dispute is admissible to affect the facts that are in 
dispute, L. A. 8. 
gift, parol declarations of donor, if there is plenary 
proof of the fact of a gift, is it ‘not error to exclude 
the declaration of the (deceased) donor contro- 
verting the gift, Bennett v. Cook, ann. cas. 
declarations, declarations made by a vendor to the 
vendee, apart from the transaction in question, 
are not admissible in evidence, they are competent, 
however, if they are part of the res gestz, Rogers 
v. Thurston, ann. cas. 287. 
See fraudulent conveyance, Rogers v..Thurston, ann. 
cas. 
proof, the manner of proving foreign laws and judg- 
ments, L. A. 400 
proof of foreign a and judgments is governed by 
the lex fori, L. 400. 
See railroad meer Minneapolis v. Minneapolis, 
etc. Co. ann. cas 
ane evidence, sale, within contract, R. D. 471. 
rovement, in ejectment for lands used for =e, 
evidence of the value of surface improvements is 
relevant, Williams v. Gibson, ann. cas. 4 
See mines ‘and minerals, Williams v. Gibson, ann, cas. 
498, 
See malpractice, Nelson v. Harrington, ann. cas. 548. 
depositions, ruling as to admissibility in evidence of 
depositions taken in another case, Nelson v. Harring- 
ton, ann. cas. 548. 
the injury must be proved, see malpractice, 567. 
EXECU 
See judgment, L. A. 


a a egh * ss Fog of executions, by A. C. Freeman, | 


review P. 564. 
EXHCUTORY AGREEMENT, OR BApOAns 4 oo SALE. 
See transactions resembling sales, L. A. 
EXERCISE OF, BY RAILROAD COMPANY. 
See eminent domain, Forney v. Fremont, etc. Co. 
ann. cas. 8. 
EXECUTOR. 
wer ew at foreclosure sale land devised and 
tgaged by the devisee, there being no fraud, 
Allen illette, ann. cas. 2 
distribution, an order of distribution alone cannot dis- 
charge an executor until the estate is distributed, 
Cranson vy. Wilsey, ann. cas, 240. 
conversion, where executors after an order of dis- 
tribution of a fund converted to their own use, they 
are liable for it on their official bond, Cranson v. 
Wilsey, ann. cas. 240. 
See will, R. D. 302. 
powers, distinction between the powers conferred on 
executors which imply a personal trust and those 
which do not, the former can be executed only 
ag executor named, the latter by his successor, @ 


D. 302. 
EXECUTOR AND ADMINISTRATOR. 
purchase by, of property sold under toreclosure pro- 
ceedings, trust, Allen vy. Gillette, ann. cas. 212. 





EXEMPTION BY CHARTER. 
See banks and banking, R. D. 398 
So OF SUSPICIOUS POSSESSION. 
See la ary eo Moreno v. State, ann. cas. 11. 
EXPRESS T 


See trust, R. D. 
EXPRESSION OF ‘OPINION. 
“= — and award, Brush v. Fisher, ann. cas. 


FACT. 
questions of, pect the pe insee. L. A. 4. 
FACTOR AND BR 
See commission pn i Lehman vy. Pritchett, ann. 


cas. 380. 
FAILURE TO EXECUTE DEED. 
See charitable gift, Bates v. Palmetto Society, ann. 


cas. 143. 
— REPRESENTATIONS. 
See scope of saeomt, L. A. 471. 
FALSE STATEMEN’ 
See insurance, Fitagerald v. Hartford, etc. Co. ann. 
cas. 336, 
an insurance company knowing the falsehood of the 
statements made by the insured, and afterwards re- 
ceiving two assessments, waives its righ t to object 
to such falsehood. See insurance, Fitzgerald v. 
Hartford, etc. Co. ann. cas. 336. 
FEDERAL COURTS. 
federal courts have no jurisdiction over actions 
against a State in its contractual capacity, but they 
have jurisdiction in actions against State officers in 
relation to matters in which the State as a govern- 
ment has no direct interest, but involve only the 
rights and duties of private persons or corporations, 
such as shippers of goods and common Carriers, R, 


See constitutional law, R. D. 494. 
FEDERAL DECISIONS. 
vol. + edited by W. G. Myer, review of, R. P. 300. 
— by W. G. Myer, vol. XXVIII, review of, R. P. 


edited by W. G. M ~ review of, R. P. 612. 
FEDERAL QUESTION. 
writ of error. It is too late to raise a federal question 
for the first time upon an oe in a federal 
court for a writ of error, Calhoun v. Lanaux, ann. 


cas. 167. 
van jurisdiction, Calhoun vy. Lanaux, ann. cas. 167. 
See apomnere lien, Justice v. Justice, ann. cas. 191. 
FEME COVERT. 
See estoppel, Galbraith v. Lunsford, ann. cas. 503. 
FICTITIOUS ADDRESS. 
See compere, Milliken v. Western Union Tel. Co. ann. 
cas. 577. 
FINKELN BURG. 
comments on Mr. Finkelnburg’s report to the National 
he Association on uniformity of _ statutes re- 
ating to negotiable paper, C. E. 229. 
FIRE INSURAS CE 
See arbitration, Viney v. Bignold, ann. cas. 49. 
condition in policy, watchman, water supply, Sierra, 
etc. Co. v. Hartford, etc. Co. ann. cas. 451. 
FIRM ASSETS 
a partnership, Williams vy. Lewis, ann. cas. 164. 


See artnership, R. D. 206. 
Loobs 


water which in a flood time escapes from a river is 
not surface water; a railroad which obstructs the 
flow of such water by its embankment is liable in 
damages for such obstruction, Sullens v. Chicago, 
ete. aa ann. cas. 432. 
FLOODIN 
floodin ~~ Where a  pemedetive right to flood 
lands py a mill-dam the height to which the water 
may be raised is that to which the dam actually 
raises it, and not thatto which lt would raise itif the 
dam were ond Turner v. Hart, ann. cas. 403. 
FLOODING LA 
See water and water-courses, Turner v. Hart, ann. cas. 


403. 
FORECLOSURE. 
See executor and administrator, Allen v. Gillette, ann. 


cas. 212, 
FOREIGN ASSIGNEE. 

when and how can foreign involuntary assignees sue 
in the domestic forum, see powers of foreign in- 
voluntary assignee, L. A. 111. 

powers of, effect of voluntary assignments in aid of 
involuntary ones, see powers of foreign involuntary 
assignees, lll. 

powers of, as to domestic personalty, American rule, 
— powers of foreign involuntary assignee, L. A. 


powers as to personalty, English rule, see powers of 
foreign involuntary assignee, L. A. 111. 
— as to domestic = y? -_ powers of foreign 


untary assignees, L. 
FOREIGN N JUDGMENTS.” 
See pleading and proof, ete., L. A. 400, 








618 THE CENTRAL LAW JOURNAL. 


No. 26 








FOREIGN LAWS. 
fore laws, etc., must be aay me A. 400. 
See pleading and aa, etc., L. A. 400 
FOREIGN MARRIA 
L. A. 182. 
FOREIGNERS. 
civil status of comments upon the recent international 
meeting at Lausanuee, Switzerland, for the consider- 
ation, a other things, of the r status of 
fore’ see ee law, C. E. 
FOULING STREAM 
action for, L. A. 35. 


* 


RAU. 
statute of, the memorandum required by the statute 
of frauds is not valid unless it be delivered, Wier v. 
Batdorf, ann. cas. 1 
surety, the purchaser of a house to be removed to his 
remises is not bound to notify the sureties to t he 
nd given to the seller to remove the house of the 
state of the title, and is BK 106 of no fraud in failing 
to give such information 1 9- 
fraudulent conveyance, deed of an, Keagy v. Trout, 
ann. cas. 
See guardian and ward, McKonkey v. Cockey, ann. 
cas 
guardian, where a guardian, soon after his ward ar- 
rives at age, makes a settlement with him, the court 
will scrutinized the transaction with great: care and 
hold the guardian responsible if the settlement dis- 
—— the slightest fraud, McKonkey v. Cockey, ann. 
cas. 
evidence, where a deed appears on its face to be volun- 
tary, it may be shown by parol that it was founded 
upon a valuable consideration, Featherstone v. Dag- 
nall, ann. cas. 544. 
statute of, where one makes a parol gitt to his nephew 
and he takes possession of the land and makes im- 
provements, there is a sufficient part performance to 
take the case out of the statute of frauds, the land 
being subsequently devised to another person, 
Hunter v. Mills, ann. cas. 
statute of, agreement relating to land, R. D. 399. 
statute of, sale of goods, part ayment, R. D. 446. 
statute of, agreements relating to land, part per- 
formance, Peek v. Peek, ann cas. 479. 
statute of, see mines and minerals, Williams v. Gibson, 
unn. cas. 498. 
FRAUDULENT CONVEYANCE. 
evidence, declarations, Rogers v. Thurston, ann. cas. 


See fraud, Keagy v. Trout, ann. cas. 407. 
consideration, parol evidence, depositions, require- 
ments, Featherstone v. Dagnall, ann. cas. 544. 
FREEMAN. 
A. C., editor of American decision, R. P. 228 
editor of American State reports, R. P. 276. 
editor of American State reports, R. P. 492. 
author of treatise on the law of executions, R. P. 564. 
FRENCH AND SPANISH GRANTS. 
See Missouri compromise, R. D. 590. 
FREIGHT 
nervous ‘shock, ‘fright and nervous shock do not con- 
stitute a cause of action for negligence, if no bodily 
harm ensues to the eee = D. 134. 
FRIGHT AS A CAUSE -* ACTIO 
See nogrqes att = D. 134. 
GENE 
of the United a. Supreme Court, R. P. 372. 
GIFT INTER VIVOS. 
a a donor, delivery, Bennett v. Cook, ann. 


GOOD FAITH. 
bona fide holder of mgpetents paper must acquire his 
= = in ogeoe faith, L. A. 161 


wee my liability on contracts of deposed govern- 
ment. See international law, R. D. 30. 
GRANT OF MINERALS. 
es mines and minerals, Williams v. Gibson, ann. cas, 


GIAUQUE FLORIE 
author of ee of notaries, R. P. 252. 
opaneuet 
See negotiable paper, R. D. 470. 
aranty of the payment of a promissory 
“te held by oy 1 courts to be valid; there is a Seamiot 
of decisions. apt on that subject, Q. A. 588, 
GUARDIAN AND W 
release, fraud, Mon = of proof, rescissions, laches 
McKonkey v. Cockey, ann cas. 476. 
HABEAS CORPUS. 
See constitutional law, R. D. 566. 
HALL, THOS. H. 
author of treatise on patent estate, R. P. 52. 
HIGHW AY—STREETS—MUNICIPAL me mye pe 
where a highway is opened on the margin of a city 
has juriadiction of that part which ‘lies withia its 
limits, but no control over that without the limits, 
ane of that part the county court has jurisdiction, 





HUSBAND AND WIFE. 
See equity, R. D. 278. 
status of ay at common law with reference to con- 
a L. A 
See jud ent, Shryock v. Buckman, ann. cas. 481. 
IMPROVEMETS NECESSARY. 
See mines and minerals, Williams v. Gibson, ann. cas. 


498. 
INCOMPETENCY OF JUDGE. 
See constitutional law, C. E. 53, 
INCORPORATION. 
— —- gift, Bates v. Palmetto Society, ann. 


148. 
INDEMNITY. 
Aer » R. D. 206. 
INDE 


Our index number, C. E. 589. 
INDICTMENT—SURPLUSAGE—BURGLARY. 
an indictment is not vititated by surplusage. One in- 
dicted for burgla: = >° found guilty of statutory 
house- breaking, 6. 
INDORSEMENT. 
See negotiable ao paper, > R. D. 470. 
INDUSTRIAL 
John M. Seohan, review of, R. P. 396. 
INFANCY 
See negligence, R. D. 374. 
FANT. 


an infant of such tender years as not to be able to ex- 

ercise discretion or be guilty of contributory negli- 

gence, is entitled to the full pretection of the law 
snail pan ty negligence of others, R. D. 374. 


See leases, Hodge v. Giese, ann. cas. 64. 

under what circumstances an injunction will be grant- 
ed to restrain foreign traders, L. A. 186. 

See boycotting, R. D. 350. 

“es water and water courses, Turner v. Hart, ann. cas 


against rival trades, L. A. 
INJURIES TO THIRD PERSON. 
a4 master and servant, Driscoll v. Carlin, ann cas. 38. 


a houses, og Ay the law of, by Samuel H. 
Wandell, review of, R. P. 108. 
INNKEEPER. 
an innkeeper has no lien on the property of a third 
person in the hands of his guestif he knows the 
ta thereof, Covington v. Newberger, ann. 


INNKEEPER’S LIEN. 
principal and agent, commercial traveler, instructions 
a Say Covington v. Newberger, ann. cas. 263 


“ action to foreclose a mechanic’s lien is a proceed- 
ingin rem. A jud ent in such an action cannot be 
collaterally attacked on account of the overture of 
the defendant, Shryock v. Buckman, ann. cas. 481. 

INSANITY. 
treatise on, by E. C. Spitzka, M. D., review of, R. P. 156. 
INSOLVENCY. 
See conflict of law, In re Peck, ann. cas. 188. 
INSTRUCTIONS. 
directing verdict. A court should direct a verdict 
against the party on whom the burden of proof rests 
= the oven oes not sustain his allegations, Cov- 


eae no vode ann. cas. 263. 
INST UCTIONS T 
See innkeeper’s lien, Covington v. Newberger, ann. 


cas. 263. 
INSTRUCTION TO PRINCIPAL. 
See aeiemen merchant, Lehman y, Pritchett, ann. 
cas. 380. 


INSURANCE. 
accident insurance, suicide presumption, murder, R. 


mortgage, — ee, release, R. D. 231. 

construction, condition. The condition in a policy of 
insurance oat, in case of doubt, be construed in 
favor of the insured, regard being had to the nature 
of —. property, De Graff v. Queen Ins. Co. ann. 
cas. 284. 

construction of policy, live stock, lightning clause, De 
Graff v. Queen Ins. Co. ann. cas. 

op ond, ote false statement, notice, Fitzgerald v. 

artford . Co. ann. cas. 
tontine aren A 


uity, accounting, trust, Uhlman v. 
New York, etc. 


. ann. cas. 360. 


ENT. 

How far intent to deceive is essential to a recovery in 
an for gro ng out of false repre- 
sentations. "see scope of intent in false representa- 
tions, L. A. 471, 





INTEREST. 
See change in character of trust fund, Cranson v. Wil- 
sey, ann. cas. 
bar and interest. When eae © will be charged, 


when they will not be charged nqegnd eer inter: 
ot =? funds in their hands, Orenaon v. Wilsey, ann 
cas. 





— 
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INTERNATIONAL LAW. 
contracts of deposed TT atpponm , liability of success- 
ful government. hen a successful government is 
responsible for the contracts of a deposed govern- 
ment, R. D. 30. 
the civil status eae. C. E. 373. 
INTERTSTATE COMMERCE. 
the business of sending telegrams from one State into 
another is interstate commerce and subject to the 
control of congress, Leloup v. Port of Mobile, ann. 
cas. 119. 
See intoxicating liquors, CO. E. 493. 
the car-load cuses, discrimination, C. E. 253. 
constitutional law. A State cannot enact alaw im- 
posing upon citizens of other States atax which 
does not operate equally to its own citizens, R. D. 


See constitutional law, R. D. 566. 
INTERSTATE GARN ISHMENT. L. A. 424. 
INTIMIDATION 
See boycotting, R. D. 350. 
INTOXICATING LIQUORS. 
interstate commerce, C. E. 493. 
remarks upon intoxicating liquors as a commercial 
commodity connected with public policy and a con- 
trolof the general government as the material of 
interstate a C. E, 493. 
IRREGULARIT 
See judgment, % D. 326 
IRREPARABLE INJURY. 
See leases, Hodge v. Geise, ann. cas. 64. 
an inju is irreparable which cannot be redressed by 
pecuniary gamegee, Hodge v. Geise, ann. cas. 64. 
JOINT ACTION 
water and water- courses. Several proprietors of sub- 
merge land may join in an action to lower the dam 
and obtain an injunction providing no accounting is 
asked, Turner v. Hart, ann. cas. 403. 
JOINT PURCHASER. 
one who has paid part of his share of the purchase 
money of land, but failing to pay the second install- 
ment, cannot recover from his partner the money 
he has paid, the contract —— been abandoned. 
See vendor and vendee, R. D. 527. 
JONES, LOENARD A. 
author of a treatise on the law of liens, R. P. 204 
saat of treatise on personal property, R. P. 444. 


questions of fact for the judge, L. A. 

incom ad of. See bam DES, law, C. E. 53. 

JUDGME 

See aaa, Justice v. Justice, ann. cas. 191. 

form of judgment and execution under the lex fori, L. 
A. 255 


personal judgment cannot be rendered against a wife 
atcommon law, when it may be rendered, and for 
what, under statutes of the several States, L. A. 279. 

collateral attack. A judgmentis not subject to the 
collateral attack, becaues it does not appear by the 
record that the notice in drainage cases provided by 
the statute was duly given, R. D. 326. 

v a collateral attack, pleading, irregularity, R. 


collateral attack, husband and wife, mechanic’s lien, 
proceeding In rem, Shryock v. Buckman, ann. cas. 


the physician must exercise his best judgment. See 
malpractice, L. A. 
See foreign 4 ments, L. A. 591. 
JUDGME EFAULT. 
remarks upon es ment by default. See summary 


yubounneeh . 541. 
ENTS IN FEDERAL COURTS. 
See forei os ments, L. A. 591. 
JUGMENTS I RSONAM. 
See foreign 5 ye 591. 
JUDGMEN REM. L. A. 591. 
JUDICIAL ADMIN ISTRATION 
“9 is reasonable time in judicial administration, L. 


377. 
JUDICIAL DISCRETION. 
appellate courts often refuse to exercise jurisdiction 
in cases in which the trial court have abused their 
judicial discretion, C. E. 29. 
remarks upon the exercise and frequent abuse of ju- 
dicial discretion, C. E. 29. 
JUDICIAL MIND 
discussion of the subject of “judicial mind,” its im- 
not only to judges but to practitioners, C. 


421. 
JURISDICTION. 

judgments where courts neve no jurisdiction. See 
foreign judgments, L. A 

Stute court. A State aa ie jurisdiction of an ac- 
tion to compel a corporation or its receiver ap- 
pointed by a federal court to cancel a mortg rtgage 
which had been paid. The action was sou we 
corporation, Calhoun v. Lanaux, ann. cas. 167. 

State and federal court, receiver, federal question, 
Calhoun v. Lanaux, ann cas, 167. 

See constitutional law, R. D. 494. 





JURISDICTION—Continued. 
See telephone case, CO. E. 517. 
ue mpt of court, R. D. 542. 
preliminary facts relating to sennanee should not be 
submit to the jury, L. A. 6. 
argument, to in criminal cases, L. A. 82. 
under Minnesota insolvent laws the insolvent Ly not 
entitled to trial by jury, In re Pcck, ann. cas. 
RY TRIAL. 


See conflict of law, In re Peck, ann. cas. 188. 
JUSTIFICATION 
See _— C. E. 109. 
LACH 
See , and ward, McKonkey v. Cockey, ann. 
cas. 


LARCENY. 
recent possession of stolen goods, explanation of sus- 
mM yn, Moreno v. State, ann. cas. 11. 

in order to raise a presumption of guilt from the pos- 
session of stolen goods, such ssession must be 
recent, absolute, exclusive and unexplained, Mo- 
reno v. State, ann. cas. 11. 

the mere presence of stolen goods on the premises of 
a prisoner will not warrant a conviction if he has 
had = soppesceany to explain how they came there, 


Mer veers ann. cas. 11. 
LEADING. ART 
See legal eae C. E. 469. 
reflection u — the value ne pgpetanse of leading 
articles in le = — 
LEADING QUES 
the judge must decide whether or not leading ques- 
tions may ae pet to a witness,and what are such 
Seeiese, L. A 
LEASE 
the a act (N. J.) does not apply to leases. The 
a time is first in right, ge v. Giese, ann. 





registration, irreparable injury, injunction, manda- 
are Hodge v. Giese, ann. cas. 64. 
LEGAI JO ALS. 
leadin artistes ©. E. 469. 
_— EPORTING. 
open of counsel, dissenting opinions, C. E. 133. 
LEGISLATIVE POWER. 
See election and voters, R. D. 
LETTING CONTRACT. 
_ er corporation, Ross vy. Stackhouse, ann. 
114. 
LEX ORI. 
ie "er rule of the doctrine of lex fori, L. A. 255. 


_- - corporation, R. D. 3. 

publication. A mere Non doe of libelous matter for 
the use of a corporation does not constitute a pub- 
lication thereof, 

justification, truth of charge, mitigation of damages. 

Can defendant who has failed in a plea of justifica- 
tion prove the bad by ~ of the plaintiff in miti- 
ation of damages, C. E. 
a license tax on the occu LJ of doing a business is 
a tax on the business, Leloup v. Port of Mobile, ann. 
eas. 119, 
a treatise on the law of lien, by Leonard A. Jones, re- 
view of, R. P. 
See innkeeper, Covington v. Newberger, ann. caS. 268. 
LIGHTNING CLAUSE. 
See insurance, DeGraff v. Queen Ins. Co. ann cas. 284. 
LIMITATIONS. 

a of. An action for personal injuries is barred 

the statute of limitations, at the end of the period 
- A the injury is suffered, which is v1 om by 
the statute for bringing such actions, Brn 

statute of, under the doctrine of lex fori, c 7 255. 

LIMITATION OF ACTIONS. 
See what constitutes adverse possession, Riggs v. 
Riley, ann. cas. 87. 
statute, trover and conversion, bailment, R. D. 423. 
LINDEL ESTATE. 

“age of the supreme court of the United States hold- 
the vaiidity of the title of heirs who derived their 
tle tbrough other parties from the grovernments 

be France and Spain. See Missouri land title, R. D. 


590. 
LIS PENDENS. 
ruling on the subject of lis pendens in actions to quiet 
title. What parties are affected by such action, and 
= oe what claims it is res inter alios acta. See deed 
LIVE STOCK. 
See insurance, DeGraff v. Queen Ins. Co. ann. cas. 284. 
LOCALITY. 
of practitioner. See malpractice, L. A. 567. 
LOSS OF DEVISE. 
See specific performance, Hunter v. Mills, ann. cas. 


LYNCH LAW. 
comments upon the violators of law pr 


, 


oe’, 





d under 








620 THE CENTRAL LAW JOURNAL. 








LYNCH LAW—Continued. 
oe name of lynch law. See Birmingham horror, 
MALICE, 
See slander, R. D. 54 
See assault and battery, R. D. 303. 
MALPRACTICE. 
pleading, action. Where a contract is made between 
physician and patient for the treatment of a partic- 
ular disease if the gravaman of the charge made by 
the patient is and not o% and unskillfulness, the ac- 
tion is in tort and not on contract, Nelson ‘vy. Har- 
rin D, ann. cas. 
plea ing, nature of a school of medicine defined, 
clairvoyant physicians, contributory negligence, ev- 
idence, depositions taken in another case, Nelson v. 
Harrington, ann. cas. 548. 


LA 
MANDAMUS. 

—. A court of equity will not compel the per- 
ormance by county commissioners of a purely stat- 
ware duty, such heir the issuance of such stock 2 

Iment of a sepeues- The remedy, if any, is 
by mandamus, R, D. 2. 

See equity, R. D. 2. 

See religious societies, R. D. 135. 

a@ pastor is not entitled to a mandamus to obtain his 
office if no temporal interest are involved, State v. 
Bibb St. Church, ann cas. 216. 

See a society, State v. Bibb St. Church, ann. 
cas. 

See railroad company, Minneapolis v. Minneapolis,etc. 
Co. ann. cas. 454. 

bridges. Where a mandamus is pending to requirea 
valicoad company to bridge its track itis no objec- 
tion that the contiguous track of another company 
must also be bri ~ Minneapolis v. Minneapolis 
etc. Co. ann. cas. 

MANDATE. 

mandate or mandamus is not the pores process to 
compel a church to admit into its pulpit the minis- 
ters of other denominations, although it has pub- 
licly a d to do so, R. D. 135. 

RY INJUNCTION. 
e v. Giese, ann. cas. 64. 
MANUEL OF LAW OF WILLS. 
Charles Fisk Beach, review of, R. P. 588. 
UEL FOR NOTARIES. 
usbhinoe. Giauque, review of, R. P. 252. 


What constitutes the ie ay ty to contract marriage. 
See foreign marriages, 

theories respecting. See foreign marriages, L. A. 182. 

governed by the lexloci. See foreign marriage, L. A. 


in foreign State to avoid domiciliary law. See foreign 
of Bag | divorced for adultery. See foreign mar- 
pane, See haa marriages, L. A. 182. 


ava. A F ivantet woman can only convey land 
by ene and according to terms of a statute, Q. 
1 


sole traders,separate.estate, strictures on modern leg- 
islation m itying the rights of married women. 
There is too much eee ane too much obscu- 

rity in such legislation, C. E. 181 
equitable estoppel, under circumstances stated in the 
Ls my the claim of a married woman may be bar- 
by an equitable estoppel, Galbraith v. Lunsford, 


pat cas. 
MASTER AND SERVAN T. 
— to third persons, Driscoll v. Carlin, ann. cas. 





a master is responsible for the ay ey of his serv- 
antin leaving forseveral days lumber in the street, 
oats a Fe Mgt was a by falling over that 
lumber, D: v. Carlin, ann. cas. 38. 

a merchant is not responsible for the traveler to pay 
such bills when contracted, Covington v. Newber- 

7 om. cas. 


wot, ne otiable p paper. Bona fide holder must acquire 
— to negotiable paper before its maturity, L. 


MEASURE OF DAMAGE. 
See vo mg 7 courses, Sullen v. Chicago, etc. 


Co, an 
MECHANIO’S L LIEN. 
See ) en Shryock v. Buckman, ann. cas, 481. 
MEDICINE. 


school of. What constitutes a school of medicine as 
that term is used in an action at law, Nelson v. Har- 
page ann. cas. 548. 

school See malpractice, Nelson v. Harrington, 
ann. ons. ° 


aaa eee 1% libel,” Handbook, etc., R. P. 179 
MILLER, CHALES BR ® Sr eee 
author of treatise on conditional sales, R. P. 46°. 





MINES AND MINERALS. 
grant of minerals, right to take out same, improve- 
ments necessary, occupation of surface, ejectment, 
evidence, eyo | custom, supply store contract for 
ee of lan trauds, statute of, its ap}.lication, 

sy Gibson, ann. cas, 498. 
MINING CUST 

See mines oo | a Williams v. Gibson, ann. cas. 


498. 
MINNESOTA. 
————— of Minnesota laws relating to insolv- 
, In re Peck, gna. cas. 188. 
MISAP ROPRIATIO 
See change in . - ae of trust fund, Cranson v. 
MEYER” ann. cas. 240, 


. G. 
editor of federal decisions, R. P. 612. 
MISSISSIPPI Sy ASSOCIATION. 
tax-titles, C. E 
MISSOURI COMPROMISE. 
See Missouri —< titles, R. D. 590. 
MISSOURI LAND TITLES. 
French and Ans grants, pe compromise, 
eeoeee, sixteenth section, R. D. 590 
MISTAKE. 
See pe emgon, Galbraith v. Lunsford, ann. cas. 503. 


MOD. 
a modest lawyer, corr. 276. 
MONOPO LY. 
See trust, C. E. 205. 
when a trust is to be regarded as a monopoly, C. E. 


MORMONS. 
See election and voters, R. D. 422. 
MORTGAGE, 
tender of amount due on, L. A. 55. 
See executor, Allen v. Gillette, ann. cas. 212. 
release, a mortgee gor has no right to release a claim 
for a policy o yyy upon the mortgaged prop- 
erty affected by himin favor of the mortgagee a 
the detriment of the mortgagee’s interest, 
See insurance, R. D. 231. 
See — corporation, Garvin v. Dausmann, ann. 
cas. 
a mortgage executed by the cestui que trust, if not in 
accordance With the purposes of the trust is invalid 
in Ly Weaver v. Van Akin, ann. cas. 367. 
MORTGAGE 
See inguranée, od D. 231. 
a mortgagee ion of chattel property before 
yee ee and without pone ma agreement, 


A. 543. 
m- possession, his rights, duties and liabilities, L. A. 


MORTGAGES OF PEROOR AT. PROPERTY. 
we on, by ard gouen. review of, R. P. 444. 
R. CHIEF JUSTICE FULLE 
notice of his a intment, o ‘E. 81. 
MR. FINKELNBURG’S REPORT. 
See uniformity of statute 1g C. E. 229. 
MUNICIPAL CORPORATIO 
a city council having i all bids for a contract 
may reconsider and accept the offer of the lowest 
bidder, Ross v. Stackhouse, ann. cas. 114. 
letting contract, acceptin and rejecting —~ guetting 
lot owners, Ross v. Stac house, ann. ca 
bonds, authority to issue, if a city issues a which 
are not authorized by law or its charter, such bonds 
are not valid, but under certain circumstances the 
city will be estopped from denying their 4. ameaned in 
the land of a bona fide purchaser, Q. A. 156. 
street improvements, assessment, due process of law, 
notice, mortgage, Garvin vy. Dausmann, ann. cas. 


312. 
hts of cities to 





ant Lew om to erect poles and 
ay telegraph wires, L. A. 447. 
See railroad company, Ae v. Minneapolis, 
etc. Co. ann. cas. 454. 
street improvements, negligence of contractor, re- 
spondeat superior, contributory negligence, what is 
notice, City of Birmingham v. McCrary, ann. cas. 598. 
MUNICIPALI IES. 
action against, rule as to the name of a municipality 
in a summons against such a body, see summons, 
L. A 524. 
MURDER. 
See insurance, R. D. 158. 
MEYER. 
W. G., editor of federal decisions, R. P. 300. 
editor of federal decisions, R. P. 420. 
NAME. 
fictitious name. To authorize the issuance of « sum- 
mons age ainst a p i by a fictitious name it must 
appear that the io ntiff was ignorant of the true 
name of the defendant. See summons, L. A. 5:3. 
NATIONAL BANKS. 
banks and =e , R. D. 398, 


See 
NATIONAL BAR ASSOCIATION. 
American bar association, C. E, 445. 
NA ON LAWS. 


Chinese comments on a ruling that a person who is 
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NATURALIZATION LAWS—Continued. 
neither white nor of African decent is entitled to the 
benefit of our naturalization law, C. E. 325. 
— es CITATIONS. 
yG.R m. Cogeey, review of, R. P. 180. 
N ROSSA RIE 8. 
statuto wy of ate for, L. A. 279. 
NECESSITY OF N 
per erating ~ L, A. 495. 
NEGLIG 


~g - ~¥ ay cause of action” nervous shocks, R. D. 


pweprenin og A negligence, infancy, R. D. 374. 
See carrier, R. D. 
NEGLIGENCE CONTRIBUTORY. 
See malpractice, Nelson v. Harrington, ann. cas. 548. 
i ae negligence, the father of a patient. can- 
not be charged with contributory negligence be- 
cause he employed the physician knowing him to be 
a clairvoyant, Nelson v. Harrington, ann. cas. 548. 
contributory negligence. See malpractice, L A. 567. 
dangerous work, respondeat superior. When a city 
lets a work on contract, and the work is intrinsically 
dangerous, the city is liable for injuries caused by 
the negligence of the contractor. The principle of 
the respondeat superior applies in such a case, Birm- 
ingham v. McCrary, ann. cas. 598. 
“ gy See municipal corporations, Birming- 
rary, ann. cas. 598. 
NEGOTIABLE PAPER. 
a person to bea bona fide holder must be the holder 
of a otiable paper, L. A. 160. 
See uniformity of statute law, C. E. 229. 
a third person indorsing a note becomes liable for its 
— not as a grantor but as indorser entitled to 
emand and pom of the instrument, lw D. 470. 
indorsement, third person, guaranty, R. D. 470. 
NERVOUS SHOOKS. 
See sesigres, R. D. 134. 
NEW PARTIES. 
See railroad company, Minneapolis v. Minneapolis, 
etc. Co. ann. cas. 454. 
NEWSPAPER LIBEL. 
hand book, etc., by Samuel Merrill, review of, R. P. 


179. 
NON-USER WITH INTENT TO ABANDON, 
See easement, Snell v. Levitt, ann. cas. 552, 
NOTICE. 
See assessment, R. D. 110. 
construction. Effect of constructive notice of irregu- 
larity or defense to the holder of negotiable paper 
derived from the investment itself, L. A 
. bona fide holder must acquire his title 4 negotiable 
= at previous notice of irregularity or de- 
nse 
an assessment by a corporation is not contrary to that 
constitutional provision which forbids the depriva- 
tion of any one of property without due process of 
law. This is true although the ordinance does not 
provide tor notice to the party. But the assessment 
cannot be enforced except in courts empowered to 
foreclose mortgages, Garvin v. Dausman, ann. cas. 


312. 

when information given to the clerk of an insurance 
company operates as notice to the company. 
sepewonee, Fitzgerald v. Hartford, etc. Co. ann. cas. 


See insurance, Fitzgerald v. Hartford, etc. Co. ann. cas. 


sufficiency, .- ‘eee See perpetuating testi- 
mony, L. A. 4 
defect, 1¥ A ‘See perpetuating testimony, L. A. 


must be reasonable. See perpetuating testimony, L. 
what tit should contain. See perpetuating testimony, 


Bee perpetuating testimony, L. A. 495. 

rule us to notice to appear. See summons, L. A. 524. 

rule as to notice ina summons of the nature of the 
actions and a relief tobe demanded. See sum- 
mons, L. A 

it is not +. that a city should have special 
notice of the dangerous character of the work done 
by its contractors. It ischarged with notice of such 
danger from the time the work is commenced, Birm- 
inghan v. McCrary, ann. cas. 598. 

what is notice. See municipal corporation, Birming- 
ham v. McCrary, ann. cas, 598. 


NUISANCE. 
ane Siageaph poles and wires nuisances in fact, L. A. 


OBSTRUCTION. 
See water and water-courses, Sullens v. Chicago, etc. 
Co. ann. cas. 
OCCUPATION OF SURFACE. 
— it is a question for the jury how fara service 
be ones by the lessee of mines in the prose- 
ont on of his business, Williams v. Gibson, ann. cas. 





OCCUPATION OF SURFA 
io panes and minerals, William v. Gibson, ann. cas. 


OFFICERS i s ion, C. E. 565. 
of corporations. See corporation, 
oPpTioN.. 
removal of building. A railroad company taking land 
by eminent domain for right of way may give the 
owner the option of receiving full damages or 
artial damages and the right to remove the build- 
ng, Forney v. Fremont, etc. Co. ann. cas. 8. 
See contract, Wilcox v. Cline, ann. cas. 574. 
OUR NEW Ra ag Cc. E.1 
PAROL EVIDENCE. 
See evidence, R. D. 471. 
See fraudulent conveyance, Featherstone v. Dagnall, 
ann. cas. 544. 
PARTIES. 
See corporation, Vanderwerken vy. Glenn, ann cas. 386. 
See water and water-courses, Turner v. Hart, ann. 
cas. 
PARTIES. 
the names of parties to the action must be fully set 
ba on the face of a summons. See summons, L, A. 


PARTITION v 
infant, where partition of land owned by three parties 
one of whom was an infant was made between the 
other two heis not bound by the decree nor barred 
by the statute of limitations but may pursue his 
remedy in a court of equity, Q. A. 372. 
PARTNERSHIP. 
individual debt. A consent of all the members ofa 
partnership is necessary tothe payment, out of firm 
assets, of the individual debts of a partner, Williams 
v. Lewis, ann. cas. 164. 
firm assets, debt of individual member, declarations 
- admissions, estoppel, Williams v. Lewis, ann. 


“a trast,” if not duly incorporated is a partnership, C. 
as firm debts, limit of liability, indemnity, R. 


corporations entering into a so-called trust form a 
partnership. If they are not authorized to do so 
the partnership is iliegal and either party may 
withdraw at pleasure, C. E. 277. 

PARTNERS. 
service of notice on. See perpetuating testimony, L. 


A. 4 

rule as to inserting the names of partners ina sum- 
mons. See summons, L. A. 523. 

PART PAYMENT. 

where the buyer of coru in pursuance of the contract 
furnishes sacks in which said corn is to be placed 
the delivery of the sacks is apart payment of the 
purchase money and takes the oral contract out of 
the ow ay 4 of frauds, R. D. 446. 

See frauds, R. 

See specific performance, Hunter v. Mills, ann. cas. 


PART PERFORMANCE. 
See a Peek v. Peek, ann. cas. 479. 
PASTO 
See religions societies, State v. Bibb. St. Church, ann. 
cas 
PATENT ESTATE. 
treaties on, by Thos. B. Hall, review of, R. P. 52. 
PATENT LAW. 
See telephone case, C. E. 517. 
PAYMENT OR PURCHASE OF NOTE. 
See transaction resembling sales, L. A. 136. 
eye nS LITE 
See ejectment, R. D. 254. 
PERPETUATING TESTIMONY. 
notice and meteotion, L. A. 495. 
PERSONAL INJURIE 
limitation, a city is ‘iable for injuries caused by ob- 
structions permitted in its streets and more c —_~ 
liable if the obstruction is of long standing. 
—s - limitations runs from the stite of the i - 


pHi sic BIS 
See contract in restraint of trade, French v. Parker, 
ann. cas. 527. 
when and to whom their liability attaches. See mal- 
practice, L. A. 567. 
PLACE OF TRIAL. 
the place of trial must appear by the face of the 
summons. See summons, L. A. 5 
PLEADING. 
| ee wents, R. D. 326. 
ractice, eleos v. Harrington, ann. c 
PLEADIS “4 AND $1 F OF FOREIGN LAWS AND 


ENTS, L. A 
seein’ auaih. 
jurisdiction, a city has no power a md that con- 
ferred upon it by charter. court of St. 


Louis has no jurisdiction PB Targeny, it it "O. af 
trial by jury for offenses cognizable by i ws 
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POLICY. PUBLICATION. 
description. The insurance of live stock keptin a See libel 


specified barn covers a loss on the same stock when 
in another barn. The statement about the barn is 
not a senenaee of the policy but matter of descrip- 
tion, DeGr pees ns. Co. ann. cas. 284. 

POST- OFFICE ‘ADD 


rule as to the oe cance addresses of the plaintiff’s 
attorney which must appear in the summons. 
by, summons, L. A. 527. 


where by a will a widow is entitled to “dispose of” 
personal property in which she has only a life es- 
tate, and take a note therefor the note belongs to 
her absolutely, R. D. 182. 2 
POWER. 
See will, R. D. 182. 
See will, R. D. 302. 
See abutting proprietors, C. E. 349. 
—— and regulation of railroads. See railroad, L. 
initetion, one who deals with an agent must, at his 
peril, ascertain the limits of his —_——— See prin- 
cipal and agent, Milne v. Kleb, an 8. 383. 
POWERS OF FOREIGN INVOLUNTARY. ‘ASSIGNEES, 
L.A 


. A. 111. 
ete TO SELL LAND. 
rincipal may authorize his agent by parol to sell 
* Bed in his own name and enter into a written con- 
tract for that purpose. See principal and agent, 
Milne v. Kleb, ann. cas. 383. 
PRACTICE. 
See contracts in restraint of trade, French v. Parker, 
ann. cas. 527. 
PRACTITION ER. 
of school. See soabpenewes, L. A. 567, 
PRELIMINARY QUESTI 
if deciding a preliminary question decides the main 
issue, the judge must not, generally, decide it, L. A. 


4. 
PRESCRIPTIVE RIGHT. 
See water and water-courses, Turner v. Hart, ann. cas. 


403. 
PRESUMPTION. 
See deed, R. D. 304. 
the award of arbitrators is presumed to be fair. An 
award which fixes the amount to be paid at less than 
was formerly agreed upon is not necessarily unfair, 
and will not be set aside. see arbitration and 
award, Brush v. Fisher, ann. cas. 332. 
PRINCIPAL AND AGENT. 
See innkeeper’s lien, Covington v. Newberger, ann. 
cas. 
a commercial agent must obey orders. Where goods 
were ordered to be sold, but before sale, and within 
a reasonable time after the order was given, the 
were burned, the agent’s delay was not the proxi- 
mate cause of the loss, Lehman v. Pritchett, ann. 


cas. 380. 
ons commission merchant, Lehman v. Pritchett, ann. 


authority of agent, statute of frauds, special agent, 
purchaser, Mline v. Kleb, ann. cas. 383. 
PRIORITY. 
See attorney’s lien, Justice v. Justice, ann. cas. 191. 
peemase and priorities of foreign judgments, L. A. 
1 


PRIVILEGE. 
whether evidence shall be excluded because it isa 
rivilege communication is a question for the judge, 


. A. 7. 
PRIVILEGED COMMUNICATIONS. 

a purty @ aes to state the financial standing of 
another. Te ig 4 to by ess his opinion on that 
subject ‘treely, an oes so without malice, is 
not liable in an action = slander, R. D. 54. 

See slander, R. D. 54. 

PROCEEDINGS FOR RECEIVER. 
See conflict of law, in re Peck, ann. cas. 188. 
PROCEEDING IN RE 


See judgment, Shryock v. Buckman, ann. cas. 481. 
PROMISES. 
a confession, L. A. 8. 


relimina: sont, of dying declarations, L. A. 32. 
PROVISO 8 BEFORE ARBITRATION. 
See arbitration, Viney v. Bignold, ann. cas. 40. 
PROFESSION. 
advanced state of. See yeuiprecties, L. A. 567. 
PROMISE TO PAY ANOTHER’S DEBT. 
See ee of frauds, Stewart v. Jerome, ann. cas. 428. 


ren tel aph < sommpamtes, R. D. 2565. 

the tort of a telegraph operator in transmitting a 
forged telegram which caused the shipment ot 
money by express, and enabled him, as express 
ag nt to —— ft, is held the prositnete cause of 

e loss, 
See commission merchant, Lehman v. Pritchett, ann. 
cas. 





, R. D. 3. 
—~ a publication. See perpetuating testimony, 


Se. 
e principal and agent, Milne v. Kleb, ann. cas. 383. 
QUALIFICATION OF VOTERS, 
See election and voters, R. D. 422. 
QUESTION OF FACT. 
when reasonable time is a question of fact, L. A. 380. 
hy ta 4 4 FACT FOR THE JUDGE. 
L. A., A fy D. Thompson, 4. 
QUIETI G TITLE 
See deed, R. D. 304, 
RAILROADS. 
limitations of these powers to take private property 
by right of eminent domain, Forney v. Tremont, etc. 
Co. ann. cas. 8. 
change of track; the wer of a court to order a 
change of a long established railroad track should 
not be exercised except when absolutely necessary, 
Minneapolis v. Minneapolis, etc. Co. ann. cas. 454. 
RAILROAD COMPANY. 
See equity, R. D. 2, 
right of one railway company to condemn the prop 
erty of another railway company under a general 
statutory power, L. A 
when, and under what circumstances, a railroad com- 
pany has aright by eminent domain to condemn the 
property of another railroad company under a gen- 
eral law, L. A. 207. 
street qoudiioa” bridges, mandamus, consolidation of 
action, amen tment, new parties, restoration of 
streets, charter, construction, municipal corpora- 
tion, evidence, Minneapolis v. Minneapolis, ete. Co. 
ann. cas. 554. 
RAILROAD LAW. 
some novel decisions, L. A. 351. 
RATE. 
See change in character of trust fund, Cranson v. Wil- 
sey, ann. cas. 240. 
REASONABLE TIME. 
early conception of reasonable time as a question of 
law, L. A. 376. 
laches, after an early settlement between guardian 
and ward, the latter will be allowed a reasonable 
time to look into the matter. Two years is held not 
to be an unreasonable time, McKonkey v. Cockey, 
ann. cas. 476. 
RECEIVER. 
federal court, jurisdiction, a federal court upon appli- 
cation of its receiver, may remove a case in a State 
court against the corporation which was under its 
jurisdiction, and of which it had appointed a re- 
ceiver, Calhoun v. Lananx, ann. cas. 167. 
See jurisdiction, Calhoun v. Lanaux, ann. cas. 167. 
RECENT POSSESSION OF STOLEN GOODS, 
See larceny, Moreno v. State, ann. cas. 11. 
RESCISSION 
what is reasonable for rescinding a contract, L. A. 379. 
RECONSIDERATION 
the power to reconsider is inherent in eve iegisla- 
tive body, Ross v. Stackhouse, ann. cas. 114. 
RECORD. 
the record of a case duly certified reports absolute 
verity, Justice v. Justice, ann. cas. 
impeaching record of foreign Cieeats, L. A. 591. 
See attorney’s lien, Justice v. Justice, ann. cas. 191. 
See appeal, Covington v. Newberger, -—. cas. 263. 
See easement, Suell v. Levitt, ann. cas. 
wee rity TO OMISSION TO TESTIFY ON FORMER 


See argument to juries in criminal cases, L. A. 87. 
REGISTRATION. 
See leases, Hodge v. Giese, ann. cus. 64. 
RELEASE. 
guardian, burden of proof. Where a guardian makes 
an early settlement with his ward, and obtains a re- 
lease, the burden of proof is upon him to show the 
entire fairness of the settlement. The presumption 
is against him, McKonkey v. Cockey, ann. cas. 476, 
“ Ae wan and ward, McKonkey v. Cockey, ann. 


RELIGIOUS SOCIETIES. 
contract, enforcement, mandamus, R.D. 1 
pastor, acceptance, mandamus, State . 
hurch, ann. cas. 316. 
one who claims a right or office in a religious society 
cannot have a mandamus to obtain it until his de- 
mand shall have been adjudicata by the proper 
oy agama tribunal, State v. Bibb St. Church, ann. 
cas. 21 
voters, a State cannot constitutionally prescribe as a 
oe ious betel of voters, an oath, relating to the re- 
ae belief of the voters, R. D. 422. 
COUNSEL. 


— yoy sbecred to, if at all, in the triai court, 
ae to juries in criminal cases, L. A. 87. 


= —o to the remedy under the doctrine of lez fori, 


Bibb St. 


See 
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REMOTE CAUSE. SPECIFIC + 3°) Sandee, 
oe commission merchant, Lehman v. Pritchett, ann. See equity, R. 
8. 380. consi + Lay Sabete of frauds, part performance, 
REPRE SENTATIVES. —— loss of devise, Hunter vy. Mills, ann. cas. 236. 


rule as to inserting the name and description in a 
summons of persons acting in a representative ca- 
pa —s See summons, L. A. 524. 
RESPONDEAT SUPERIOR. 
See wy corporations, Birmingham v. McCrary, 
ann. cas 
RESTRAINT OF TRADE. 
where a physician agrees, upon selling his practice, 
not to pursue his profession in a certain town, the 
engagement is valid, and is broken if, after his re- 
moval, he revisits the town and practices medicine 
therein, French v. Parker, ann. cas. 527. 
RESTRICTION. 
restriction of foreign judgments, L. A. 591. 
REWARDS. 
for detection of crime, Whitechapel “horror,” C. E. 397 
discussion of the subjects of rewards offered b pub- 
lic authority for the detection of crime and the ar- 
rest of criminals, C. E. 397. 
RIGHT OF CROSS-EXAMINATION, L. A. 305. 
RIGHT TO ERECT POLES AND STRING OR LAY 
WIRES CONSIDERED GENERALLY, L. A. 447. 
RIGHT OF MINING. 
the right of miaiug implies the right to occupy the 
surface and penetrate the interior, taking from it the 
desired minerals, but the superincumbent soil must 
be adequately supported, Williams v. Gibson, ann. 


cas. 498. 
RIGHT TO TAKE OUT SAME. 
See mines and minerals, Williams v. Gibson, ann. cas. 


RIGHT OF WAY. 
a ee of telegraph right of way, L. A. 448. 
traders. See injunction, L. A. 186. 
RULES OF PUBLICATION. 
| 1 acaamaaae testimony, L. A. 495. 


definition of. 
36. 

transaction resembling, L. A. 136. 

a simple parol authority will not authorize an agent 
to sign his principal’s name to a contract for the 
sale of land. See principal and agent, Milne & Kleb, 
ann. Cas. 383, 

See evidence, R. D. 471. 

SALE OR GIFT. 
accord, agency, gift compared with sale. 
actions resembling sales, L. A. 136. 
*SALE OR GIVING IN PAYMENT. 
See cone resembling sales, L. A. 136. 
SALE OF G 

See nade mg R. D. 

SALE OF LIQUOR BY OLUB. 

—— of property, .% ag sale. 

esembling sales, L. A. 
SALE ‘AS SPECIES OF ‘ASSIGNMENT. 

See transaction resembling sales, L. A. 136. 

See contracts in restraint of trade, French v. Parker, 
ann. cas. 527. 

SCHOOL. 
See ge land titles, R. D. 5 
SCOPE THE INTENT IN AotioNs FOR FALSE 
REPRESENTATIONS. L. A. 
SEIZIN. 
See deed, R. D. 279. 
SEPARATE ESTATE. 

sole traders, C. E. 181. 

liability of wife’s separate estate for her vontracts un- 
der the statutes of the several States, L. A. 279. 

wy et OF NOTICE. 
Sage testimony, L. A. 495. 
SET: 


See defense, L 
SIXTEENTH SECTION. 
See Missouri land title, R. D. 590. 
SKILL. 
the degree of skill required of a physician. 
a 567. 
SLANDER. 


aan communications, burden of ;proof, malice, 


R. D. 54. 
— TRADERS. 
See popeente estate, C. E. 181. 
SPECIA N 
notice, a special agent must strictly pursue his au- 
thority. Those who deal with him are chargeable 
with notice. 
See principal and agent, Milne v. Kleb, ann. cas. 383. 
SPECIAL LEGISLATION. 
comments on Ohio acts pene | for local and spec- 
ial — in evasion of constitutional limitations, 


C. 
SPECIFIC PERFORMANCE. 
uity will decree a specific performance of a contract 
- the delivery of chattels where there is no ade- 
quate remedy at law, R. D. 82. 


See transaction resembling sales, L. A. 


See trans- 


See transactions 


See mal- 





uity, D. 278. 
SPITZ ITZKA, 


author of wsasanity,” R. P, 156. 
STATES. 
suits against. See constitutional law, R. D. 494. 
so “et courts of sister States. See foreign 
gments 
STATE AND FEDERAL COURT. 
oninan eee, Calhoun v. Lanaux, ann. cas. 167. 
uniformity of, arguments in favor of seca J as far 
as possible uniformity of State statutes on the sub- 
ject of negotiable paper, C. E. 229. 
See frauds, R. D. 399. 
See limitation of action, R. D. 423. 
foreign statute, aforeign statute relative to the gar- 
nishment of wages will be enforced if there is a sim- 
ps statute in the State ot the forum. See interstate 
rnishment, L. A. 428. 
STA TUTE OF FRAUDS. 
See escrow, Wier v. Batdorf, ann. cas. 138 
See specific performance, Hunter v. Mills, ann. cas. 


See principal and agent, Milne v. Kleb, ann. cas, 383. 

a contract by which certain parties agreed to locate 
lands to be purchased by another, and for their serv- 
ices were to receive one-fourth of the proceeds of 
said land when sold,is not within the statute of 
as ow epee it was not in writing. See frauds, 


R. D. 399. 

See promise to pay another’s debt, Stewart v. Jerome, 
ann. Cas, 428, 

See frauds, Peek v. Peek, ann. cas. 479. 

a verbal contract for the purchase of land without 
payment of price or part performaoce, is void under 
the statute of frauds, Williams v. Gibson, ann. cas. 


498. 
STATUTORY LIABILITY OF wise FOR NECESSA- 
RIES FOR FAMILY, L. A. 279 
STATUTORY REQUISITES OF A SUMMONS, L. A. 519. 
STEINSON, FREDERICK J. 
stock. of 'hanliioen statute law, R. P. 80. 
See e 
STOCK 10 DuRs. 
corporations, insolvency, where a corporation made 
an assignment, and the trustee assessed the stock- 
holders, bringing the suit against the corporation 
alone, the individual stockholders were not neces- 
sary parties, Vanderwerken vy. Glenn, ann. cas. 386. 
See oe C. E. 565. 
STR 
ak action for, L. A. é 
STR: 
— eres company, Minneapolis vy. Minneapolis, 
ann. cas. 
STERET. CROSSING. 
See railroad company, Minneapolis v. Minneapolis, 
etc. Co. ann. cas. 454 
STREET IMPROVEMENTS. 
See “a corporation, Garvin v. Dausmann, ann. 
cas. 312. 
See municipal corporation, Birmingham v. McCrary, 
ann. cas. 598. 
STUDENTS’ LAW DICTIONARY. 
by William C. Cochran, review of, R. P. 420. 
SUBSCRIPTION. 
See equity, 2. 
See corporation, Vanderwerken v. Glenn, ann. cas. 
346. 


SUICIDE. 
accident, burden of proof, when the insured is pres 
dead, shot through the heart, with a —_ lyi ng by 
his side, the burden of proof ‘is upon the aint ff to 
show that the death was caused by accident, R. D. 
158. 


presumption. See insurance, R. D. 158. 
SUMMONS. 
statutory requisites of, L. A. 519. 
character of = writ, seal, teste, signature, amend- 
ments, L. A. 519. 
the awe of the court must appear in the summons 


L. A. 520, 
SUMMARY PROCEEDINGS. 
judgment eo — alternative service, contempt of 
court, C. 
SUPPLY STORE. 
Saa penee and minerals, Williams v. Gibson, ann. cas. 


SURFACE. 
mining, evidence, evidence is not admissible in eject- 
ment for lands on which there is a mining grant, to 
show how much of the surface is occupied in like 
cases by other parties unless such occupation has 
referred into a custom, Williams v. Gibson, ann. cas. 
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SURFACE WATER. 
See water and water-courses, Sullens v. Chicago, etc. 
Co. ann, cas. 432. 
SWEARING THE JUDGE OFF THE BENCH. 
Kentucky practice of swearing a judge off the peach, 
in cases of alleged bias or incompetency, OC. E. 53. 
TAXATION 
construction of Missouri statutes settling who are 
tax-paying = under the dram-shop laws of 
that State, Q. A. 1 
pd soetins Broprotorn, O. E. 349. 
See banks an R. D. 398. 
national banks are not liable to city and county taxes 
when they have paid the tax prescribed by the State 
of 50 cents on each -_" of their capital. See banks 
and penne R. D. 399. 
TAX-TITLES. 
holders of tax-titles are said to be treated with undue 
rigor by the qoaee of Mississippi. Our views on 
that subject, C. E 
remarks upon tax- tities, ys i general invalidity, and 
the r onaeane therefor, C. E. 1 
TAYLOR, O’HENRY. 
author of law of corporations, R. P. 132. 
TELEGRA 
7 contracts, Milliken v. Western Union Tel. Co. ann. 


8. 577. 
TELEGRAPHS. 
condemnation of telegraph right of way, L. A. 448. 
contract, fictitious address. One ma lawfully con- 
tract with a telegraph company to deliverto hima 
telegram sent to a fictitious address and the com- 
pany is bound to deliver such telegram if it con- 
tracts to do so, and is liable in damages for non-de- 
livery thereof, Milliken v. Western Union Tel. Co. 
ann. cas. 577. 
TELEGRAPH COMPANIES. 
employees, torts, ea R. D. 255. 
TELEGRAPH COM 
a telegraph company cannot be required to pay a tax 
on messages sent from one State into another. 
Leloup v. Port of Mobile, ann. cas. 119. 
remarks of a correspondent on our comments on the 
liability of a telegraph company for the torts of its 
agent, corr. 347. 
= contracts, Milliken v. Western Union Tel. Co. ann. 


as. 577. 
TELEGRAPH POLES AND WIRES, L. A. 447. 
TELEGRAPH CASE. 

potent low, canty: , jurisdiction. C. E. 517. 


patents, jurisdiction. Remarks upon the recent rul- 
ing ot M. Justice Miller in the case of the United 
States v. Bell Telephone Company and the jurisdic 
tion of the federal courts to cancel a patent issued 
by the United States on account of fraud in obtain- 
ing such patents. C. E. 517. 

TENDER. 
of — due on mortgage, common law doctrine, 


L. A. 55. 
TENDER OF AMOUNT DUE ON MORTGAGE, L. A. 55. 

where made, L. 56. 

New York doctrine, L. A. 56. 

how to be made, L. ‘a. 57. 

to whom made, L. A. 57. 

when to be made, L. A. 58. 

who may make, L. A. 58. 

what a valid at hy must be of a sum of money, L. A. 


must be be of precise and full amount in lawful money, 


mone cae be produced, <x 4. 61. 
must cnconditional, L. A. 6 
reasonable time to accept Sues be given, L. A. 62. 
contract for coin, contract for bank notes, L. A: 62. 
effect of ung eawred —— L. A. 62. 
tender after bre A. 62. 
tender after suit b Gtaas’ L. A. 63. 
tender and payment into court before decree, L. A. 63 
tender of costs, L. A. 63. 
to entitle to affirmative relief or fa ge from interest 
tender must be kept good, L. A 
THOMPSON, 8. D 
author of L. A. on questions of fact for the judge, 4. 
THREATS. 


See confession, L. A. 8. 
THIRD PERSO 
See negotiable paper, R. D. 470. 


bar contracts in restraint of trade, French v. Parker, 


limitation on of time does not enter into a contract by 
— a physician agrees not to practice in a partic- 
ular town, nch v. Parker, ann. cas. 527. 

TONTINE. 

under the tontine plans of the insurance the relation 
between the insurer and the insured is that of con- 
tract, not of trust. A court - eral Jui cannot order 
an accounting under its ~~ S ngage 4 ns to 
trusts, Uhlman v. New York, . ann. cas. 360. 





TONTINE POLICY. 
See insurance, Uhlman v. New York, etc. Co. ann. cas. 


TORTS. 
See telegraph companies, R. D. 255. 
TRADE. 


bona fide holder must obtain his 4 to negotiable 
ownlotn r - due course of trade, L. A. 1 


rival. —_ injunction, L. 
TRANSACTIONS RESEMBLING | SALES, L, A. 136. 
TREATMENT 
an mode of. See malpractice, L. A. 567. 
TRESPA 
one wee" holds only an equitable interest in land and 
has not possession of it, either actual or construct- 
ive, cannot L haw an action for trespasses com- 
mitted upon it, L. A 
TROVER AND CONVERSION. 
See limitation of action, R. D. 423. 
TRUST. 


where a party holds a legal title to land claimed by 
another upon a parol agreement with him, the trust 
in favor of such party must arise at the date of the 
deed, L. A. 108 

comments on the law of trust as connected with cor- 
poration and panewety, © : 205. 

corporation, monopo me’ LA 

See executor and Ax. 1 3 Allen v. Gillette, 
ann. cas. 212. 

express : ¥-% restrictions upon alienation, R. D. 230. 

See will, D. 302. 

power ot re que trust to incumber estate. Case 
stated, Weaver v. Van Akin, ann. cas. 357. 

See insurance, Uhiman v. New York, etc. Co. ann. vas. 


360. 
deed of trust, fraud. A deed of trust is not fraudu- 
lent because the grantor may retain possession, pay 
interest regularly and postpone the day of payment 
—_ Pgh to year not exceeding five years, Keagy 
nt, ann. cas. 407. 
TRUST "AGA AIN. 0. E. 277. 
TRUST FUND. 
See change in character of trust fund, Cranson v. 
Wilsey, ann. cas. 240. 
TRUSTE! PROCESS. 
See interstate garnishment, L. A. 424. 
TRUST. 
See corporation, BR. D. 590. 
TRUSTE EES. 
See corporation, R. 
= whens | WSU mw. 
w, Wie Y a’? ann, cas. 138, 
UNIFORMITY OF STATUTE L AW. 
= pepes, Mr. Finkelnburg’s report, C 
S AND THE STATES NDER THE 
CONSTITUTION. 
vel Se 8. Patterson, review of, R. P. 28. 
custom, the judge must deside whether evijence 
a lied to state a usage or custom is admissible, 


VALIDIT 

See a R. D. 326. 
VENDOR AND VENDEE. 
vin = D. 327. 


See water and water-courses, Sullens v. Chicago, etc. 
Co. ann. cas. 432. 

a verdict obtained by averaging the amount proposes 
by each juror is not illegal, provided there has been 
no agreement beforehand to abide by the result of 
the average, Sullens v. Chicago, etc. Co. ann. cas. 


432. 
WAGES. 
Sa. employee. Ruling as to the garnish- 
pared ofthe wages of a =e. ‘meena employee of a 
reign corporation, L. A. 4 
WalVE OF OBJECTIONS. 
Ona arbitration and award, Brush v. Fisher, ann. cas. 


WANDELL, SAMUEL 
— of the law of | inns and boarding houses, R. P. 


WATCHMAN. 
under a policy of insurance requiring a watchman to 
be kept on the premises when the mill is idle, it is 
sufficient if the watchman is in such close proximity 
that he can speedily discover a fire, Sierra, etc. Co. 
v. Hartford, etc. Co. ann. cas. 451. 
o- 9 ® Insurance, Sierra, etc. Co. v. Hartford, etc. ©. 


WAREHOUSE RECEIPTS. 
ane commission merchant, Lehman yv. Pritchett, ann. 


as. 380. 
WATER SUPPLY. 
i ay eee, Sierra, etc. Co. v. Hartford, etc. Co. 


WATERS AND WATER-COURSES. 
flood lands, measure of prescriptive right, injunc- 
one parties, Turner v. Hart, ann. cas, 
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WATERS AND WATER.-COURSES—Continued. 
obstruction, surface water, measure of damages, ver- 
dict, average, Sullens v. Chicago, etc. Co. ann. cas. 


432. 
WHAT CONSTITUTES. 
See escrow, Wier v. Batdorf, ann. cas. 138. 
WHAT CONSTITUTES ADVERSE POSSESSION. 
limitation of — acts after title acquired, Riggs v. 
ey: ann. cas 
WHITECHAPEL “HORROR. 1s 
See rewards, C. E. 39 


statutory liability for necessaries, L. A. 279. 
WIFE BEATING 


comments on the peapeest to restore the whipping 


post for the punishment of wife beaters. Objection 

to the proposition because the inflictions of the pun- 

ishment will degrade innocent ~~ s, C. E. 15 
corporal punishment, economy, C. E. 157. 





WILL. 
the intent of the testator always controls in the con- 
struction of a will, . 28. 
construction, power, . D. 182. 
construction, trust, power, executor, R. D. 302. 
WITNESS. 
the judge must decide whether the inability of a wit- 
ness to attend « sufficiently proved to admit his 
deposition, L. A. 
See accused as a wit tness, L. A. 328. 
— OF THE ADVOCATE. 
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One oti rin 74, 17; py 53, 318; 116, 344; 
52, 55 21, 584; 37, 604 
Challenge to Array, 124, 393, 
Chambers, 136. 560. 
Champerty, 17, 146; 27, 412; 20, 603. 
Chance Case, 128, 248. 
Chandeliers, 98, 464, 
Change, 57, 198. 
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City Officer, 132, 151. 
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Coal, 182, 395; 91, 607. 

Coal Contract, 129, 489. 

Code of Civil Procedure, 63, 480; 125, 489. 

Co-defendant, 44, 581. 
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63, 198; 45, 269; 80,270; 146, 


Decree, 99, 18; 98. 47; 138, 100; 
296 ; 48, 436; 49, 534; 125, 537. 
257, 25; 97, 72; 100 to 102, 98; 162, 101; 43 
to 44, 223 ; 56, 245 ; 95, 294; 66, 319; 53, 413; 131, 560 ; 53, 605 : 
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Deed to Children, 90, 415. 

Deed after Entry. 186, 178. 

Deed after Suit, 66,1 
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Defalcation, 67, 222; 16, 291. 
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Desertion, 61, 148; 38, 268; 172, 467. 

Design, 100, 464. 

Designation, 93 
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Directors, 17, 291; ‘103, 439; 33, 461; 42, '356; 26, 604. 

Disabilities, 182, 21. 

Disabled, 161, 490. 

isaffirmance, 99, 707. 

Disbarment, 19, 555. 

Disbursement, ‘66, 96 ; 

Discha: v1 20; 33,2 2, 44; 45, 45; 236, 78; 140, 100; 260, 
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Enactment, 179, 467; ig 587. 
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Finding Claim, 133, 465. 
Findings of Fact, 150, 273; 73, 391. 
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